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skill overview.

A. Goals.  After completion of this module, counsel will understand the foundational requirements for eliciting testimony concerning a pertinent character trait of another in the form of an opinion or reputation.

B. Training Overview.  Training can be conducted with one or more counsel and is divided into four phases.  First, prepare by reviewing the materials contained within this module and the cited references.  Counsel should prepare by reviewing the counsel handout.   Second, instruct counsel on the law and discuss the practice pointers.  Third, engage in one or more practical exercises, then provide a critique.  Finally, summarize teaching points and distribute the sample solution.

II. 



The law.

A. Limits on the Admissibility of Character Evidence.
· Generally, evidence of a person's character or of a character trait is not admissible.  But, as with any good rule, there are exceptions.

· "Evidence of a pertinent trait of the character of the accused offered by the accused or by the prosecution to rebut the same" is one exception to the general rule.  MRE 404(a)(1).

· "Evidence of a pertinent trait of character of the victim of the crime offered by an accused, or by the prosecution to rebut the same" is another exception.  MRE 404(a)(2).

· As is "evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide or assault case to rebut evidence that the victim was an aggressor."  MRE 404(a)(2).

· A final exception is evidence of a witness's character for truthfulness.  MRE 404(a)(3); MRE 608(a).

· The manner in which such evidence may be elicited is limited to opinion and reputation testimony.  The use of specific instances of conduct is limited to cross-examination of an opinion or reputation and the establishment of bias, prejudice, or motive to misrepresent.

· "In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion."  MRE 405(a).

· "The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation."  MRE 608(a).

B. Elements of the Foundation.
1. Opinion - Before a witness may state his opinion, counsel must elicit testimony that:

· the witness is personally acquainted with (the accused) (the victim) (the witness);

· the witness knows (the accused) (the victim) (the witness) well enough to have formed a reliable opinion; 

· the witness has an opinion; and
· establish a nexus between the character trait and the charged offenses.

2. Reputation - Before a witness may state (the accused's) (the victim's) (another witness's) reputation, counsel must elicit testimony that:

· the witness is a member of a particular group (social, professional, residential, etc.);

· the (accused) (victim) (other witness) is a member of that group;

· the (accused) (victim) (other witness) has  a reputation within that group;

· the witness has been a member of that group long enough to have learned of the (accused's) (victim's) (other witness's) reputation within that group; 

· the witness knows of that reputation; and
· establish a nexus between the trait offered by reputation and the charged offenses.
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practice pointers.

The foundation for eliciting character evidence is simple to establish.  The problems faced by counsel usually arise in the issues of relevance, timing, and method.   Discuss the following points with counsel.

· Be sure character evidence is relevant.  For example, the accused's reputation for sobriety is a nice reputation, but it adds nothing of value in a larceny case; it is irrelevant and inadmissible.

· Relevance of Good Military Character.  An accused's good military character is generally relevant in every instance.  United States v. Benedict, 27 M.J. 253 (C.M.A. 1988)(holding that good military character is relevant in sexual molestation case); United States v. Belz, 20 M.J. 33 (C.M.A. 1985)(holding that good military character is relevant in drug offense prosecution).  Don’t limit yourself merely to eliciting opinion or reputation evidence.  Have your witness explain what the term “good military character” means to him or her.

· Credibility is attacked by character for truthfulness.  Character for honesty does not equate to truthfulness.  MRE 608(a)(1) limits counsel to eliciting an opinion as to a witness’s character for truthfulness.

· Be sure of your timing.  The government can only attack character traits of an accused in rebuttal.  A witness's credibility can be attacked only after the witness testifies.  Witness's credibility can be bolstered only after it has been attacked.

· What constitutes an attack on a witness’s credibility.  The attack must be sufficient to call into question the witness's character for truthfulness.  Contradictory evidence and cross-examination do not, in and of themselves, attack a witness's credibility.  The evidence or cross-examination must be of sufficient quality to call into question the witness's character, not merely address the weight to be given to the witness's testimony.

· Witness rules apply to the accused as a witness.  The accused’s character for truthfulness is only relevant after the accused testifies and can be bolstered only after it has been attacked.

· Know what you can elicit.  The proponent of the evidence is limited to eliciting an opinion or a reputation.  Counsel may inquire into specific conduct only in cross-examination of a stated opinion or reputation.

· Don’t confuse character evidence with evidence of  bias, prejudice, or motive to misrepresent.  MRE 608(c) governs proving a witness’s  bias, prejudice, or motive to misrepresent and allows for the use of specific conduct under certain circumstances.

IV. 

 
Skill drills.

A. Goal:  Train counsel to employ the following skills.

1. Lay a proper foundation for the admission of character evidence in the form of  reputation.

2. Lay a proper foundation for the admission of character evidence in the form of an opinion.

B. Conduct the Drills.

1. Preparation:  Conduct this training in the courtroom with a minimum of two participants—a supervisor and one counsel.  Supervisor should review the materials prior to the training and select one or more drills.

2. Role Play.  The supervisor plays the role of the witness, military judge, and evaluator.  Designate counsel to lay the foundation.  Remaining participants sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as the military judge.

3. Execution.  The training is divided into four steps: (1) a short period of instruction (15 minutes); (2) counsel preparation time (10 minutes); (3) one or more drills and critique (5-10 minutes); and, (4) a review of the sample solution (15 minutes).

C. The Drills.  Evaluate counsel’s ability to lay the proper foundation.

1. Drill #1:  Accused’s Reputation for Truthfulness.

2. Drill #2:  Opinion as to Accused’s Good Military Character.

3. Drill #3:  Victim’s Reputation for Peacefulness.

4. Drill #4:  Opinion as to Victim’s Character for Peacefulness.

5. Drill #5:  Victim’s Reputation for Truthfulness.

6. Drill #6:  Opinion as to Victim’s Character for Truthfulness.

D. 
[image: image4.wmf]Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points.
· Memorize the foundational elements for the admissibility of an opinion and reputation.

· Know where to find them when recall fails.

· Accused’s good military character is always relevant.

· Witness’s character for truthfulness can be attacked only after witness has testified.

· Witness’s character for truthfulness can be bolstered only after attacked.

V. 


References.

David A. Schlueter et al, Military Evidentiary Foundations (1994) pp 133-137, 165-178.

ENCLOSURES
Counsel Handout

Drills 1-6

Sample Solutions
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VI. 
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training overview.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ____________, from ______ to ________ hours.  The training will focus on laying the foundation for character evidence in the form of opinion and/or reputation.

B. Preparation.  Bring your MCM to the training.  Review basic rules concerning character evidence—MRE 401, 404, 405, and 608.
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Keys to success.

A. Know the Elements of a Foundation for Opinion Character Evidence.

1. The witness is personally acquainted with (the accused) (the victim) (the witness).

2. The witness knows (the accused) (the victim) (the witness) well enough to have formed a reliable opinion.

3. The witness has an opinion.

4. Nexus between the character trait and the offenses charged.

Know the Elements of a Foundation for Reputation Character Evidence.

5. The witness is a member of a particular group (social, professional, residential, etc.).

6. The (accused) (victim) (other witness) is a member of that group.

7. The (accused) (victim) (other witness) has  a reputation within that group.

8. The witness has been a member of that group long enough to have learned of the (accused's) (victim's) (other witness's) reputation within that group.

9. The witness knows of that reputation.

10. The nexus between the character trait and the charged offenses.

VIII. 


references for further study.

David A. Schlueter et al, Military Evidentiary Foundations (1994) pp 133-137, 165-178.

ENCLOSURE

Drill Scenarios
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DRILL #1: Accused’s Reputation for Truthfulness
I. OVerview.

The purpose of this drill is to enhance counsel’s ability to lay a proper foundation for eliciting character evidence of the accused in the form of reputation.  Counsel will conduct a mock examination of Petty Officer First Class (E-6) Ronald McDonald, a crewman of the USS NEVERSAIL and member of the ship’s Acey-Deucey Association, based on the scenario provided.  Pay special attention to the foundational requirements for eliciting a reputation.  Upon completion of the exercise, a sample solution will be provided.

II. facts.

The accused, Second Class Petty Officer (E-5) Burt King, is charged with a single specification of larceny from the exchange.  Upon exiting the exchange, the accused’s shopping bag tripped the security alarm.  The accused approached the nearest cashier to have his bag examined.  The bag contained an expensive bottle of men’s cologne that the accused did not pay for.  At trial, the accused testified and claimed he was unaware that the item was in his bag.  During a searing cross-examination, the trial counsel challenged the accused’s truthfulness.

Petty Officer First Class (E-6) Ronald McDonald is a member of the accused’s command, the USS NEVERSAIL.  Both McDonald and King are members of the NEVERSAIL’s Acey-Deucey Association, a shipboard organization of first (Acey) and second class (Deucey) petty officers.  Acey-Deucey Associations are widely accepted throughout the Navy; their purpose is to promote morale, professional growth and community service.  McDonald has been a member of the NEVERSAIL Acey-Deucey Association since reporting aboard 2 ½ years ago.  King has been a member for 14 months and has a reputation within the organization as being very truthful

III. TAsk.

Conduct an examination of Petty Officer McDonald.  Elicit the accused’s reputation within the Acey-Deucey Association for truthfulness.

DRILL #2: Accused’s Good Military Character
I. OVerview.

The purpose of this drill is to enhance counsel’s ability to lay a proper foundation for eliciting character evidence of the accused in the form of an opinion.  Counsel will conduct a mock examination of LT Roy Rogers, the accused’s division officer aboard the USS NEVERSAIL, based on the scenario provided.  Pay special attention to the foundational requirements for eliciting an opinion.  Upon completion of the exercise, a sample solution will be provided.

II. facts.

The accused, Second Class Petty Officer (E-5) Burt King, is charged with a single specification of larceny from the exchange.  Upon exiting the exchange, the accused’s shopping bag tripped the security alarm.  The accused approached the nearest cashier to have his bag examined.  In checking the contents of the bag, an expensive bottle of men’s cologne was found that had not been purchased according to the accused’s receipt.  The accused claimed he was unaware that the item was in his bag.

LT Roy Rogers is the W-3 Division Officer (Weapons Department) onboard USS NEVERSAIL.  He is the accused’s division officer and has been since the accused reported aboard 14 months ago.  LT Rogers observed the accused closely over the past 14 months, including an extended deployment.  LT Rogers is of the opinion that the accused is an outstanding sailor of exemplary military character.

III. TAsk.

Conduct an examination of LT Rogers.  Elicit his opinion as to the accused’s good military character.

DRILL #3: Victim’s Reputation for Peacefulness
I. OVerview.

The purpose of this drill is to enhance counsel’s ability to lay a proper foundation for eliciting evidence of the victim’s character for peacefulness in the form of reputation.  Counsel will conduct a mock examination of Mary Muffet, a member of the same residential community as the victim of an aggravated assault, based on the scenario provided.  Pay special attention to the foundational requirements for eliciting a reputation.  Upon completion of the exercise, a sample solution will be provided.

II. facts.

The accused is charged with assault with a means likely to produce grievous bodily harm, a metal pipe.  In cross-examination of the prosecution witnesses, the defense has suggested that the victim of the assault, Jack Horner, was the aggressor.

Mary Muffet has been living in Gossamer Heights, a small subdivision of twenty families, for six years.  Jack Horner has been a resident of Gossamer Heights for eight years.  The families of Gossamer Heights are highly social, most having lived in the community for ten years or more.  Jack Horner has a reputation within Gossamer Heights as a peaceful man, the type of guy who never displays a temper and can be called upon to smooth the way when tempers flare.

III. TAsk.

Conduct an examination of Mary Muffet.  Elicit Jack Horner’s reputation for peacefulness within Gossamer Heights.

DRILL #4: Victim’s Character for Peacefulness

I. OVerview.

The purpose of this drill is to enhance counsel’s ability to lay a proper foundation for eliciting evidence of the victim’s character for peacefulness in the form of an opinion.  Counsel will conduct a mock examination Jack Sprat, the victim’s supervisor, based on the scenario provided.  Pay special attention to the foundational requirements for eliciting an opinion.  Upon completion of the exercise, a sample solution will be provided.

II. facts.

The accused is charged with assault with a means likely to produce grievous bodily harm, a metal pipe.  In cross-examination of the prosecution witnesses, the defense has suggested that the victim of the assault, Jack Horner, was the aggressor.

Jack Sprat has been Jack Horner’s supervisor for eight years, ever since Horner began working at the Goose & Goose Lumber Yard.  Over that period of time, Sprat has seen Horner placed in stressful situations dealing with sudden quick-fill orders, hung-over workmen, and mean spirited bullies.  In Sprat’s opinion, Horner is a very peaceful person, the kind of guy to turn the other cheek and ignore attempts to rile him.

III. TAsk.

Conduct an examination of Jack Sprat.  Elicit his opinion as to Jack Horner’s character for peacefulness.

DRILL #5: Victim’s Reputation for Truthfulness
I. OVerview.

The purpose of this drill is to enhance counsel’s ability to lay a proper foundation for eliciting evidence of the victim’s character for truthfulness in the form of reputation.  Counsel will conduct a mock examination of Jack B. Nimble-Quick, a member of the Gossamer Rifle & Gun Club, based on the scenario provided.  Pay special attention to the foundational requirements for eliciting a reputation.  Upon completion of the exercise, a sample solution will be provided.

II. facts.

The accused has been charged with indecent assault against Pam Umpkinteen.  The accused denies touching Umpkinteen in any manner.  Pam testified for the government

Jack B. Nimble-Quick is a member of the Gossamer Heights Rifle & Gun Club.  Jack has been a member since high school (some ten years ago) as have most of the members of the club who are Jack’s age (25).  Jack has known Pam Umpkinteen for more than ten years, as have most of Jack’s cronies at the Rifle & Gun Club.  Jack and his club cronies often discuss the women of Gossamer Heights.  Among the men at the club, Pam has the reputation of a scheming liar.

III. TAsk.

Conduct an examination of Jack B. Nimble-Quick to elicit Pam Umpkinteen’s reputation for truthfulness.

DRILL #6: Opinion as to Victim’s Character for Truthfulness
I. OVerview.

The purpose of this drill is to enhance counsel’s ability to lay a proper foundation for eliciting evidence of another witness’s character for truthfulness in the form of an opinion.  Counsel will conduct a mock examination of Jill Fetchapale, friend of the alleged rape victim, based on the scenario provided.  Pay special attention to the foundational requirements for eliciting an opinion.  Upon completion of the exercise, a sample solution will be provided.

II. facts.

The accused has been charged with indecent assault against Pam Umpkinteen.  The accused denies touching Umpkinteen in any manner.  Pam testified for the government.

Jill Fetchapale has known Pam Umpkinteen for fourteen years (since third grade when Jill moved to Gossamer Heights).  Jill and Pam were classmates throughout their school years and have many of the same friends.  Jill is of the opinion that Pam is a very untruthful person, the kind of woman who exaggerates to make herself seem more important.

III. TAsk.

Conduct an examination of Jill Fetchapale to elicit her opinion of Pam Umpkinteen’s character for truthfulness.

foundations:  reputation & opinion Evidence
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DRILL #1: Accused’s Reputation for Truthfulness

Q:
Petty Officer McDonald, how long have you been assigned to the NEVERSAIL?

A:
Two and a half years.

Q:
Did you report aboard as a first class petty officer?

A:
Yes, I did.

Q:
Does the NEVERSAIL have an Acey-Deucey Association?

A:
Yes, it does.

Q:
What is an Acey-Deucey Association?

A:
It is a professional organization open to all first and second class petty officers aboard the NEVERSAIL.  It’s purpose is to promote morale, professional growth and community service.

Q:
Are you a member?

A:
Yes, I am.

Q:
How long have you been a member?

A:
I joined immediately upon checking aboard the ship.

Q:
Is Petty Officer King a member?

A:
Yes, he is.

Q:
How long has he been a member?

A:
He joined shortly after reporting aboard as well.  So, I’d  say about 14 months.

Q:
Does Petty Officer King have a reputation within the Acey-Deucey Association concerning his truthfulness?

A:
Yes, he does.

Q:
Do you know what that reputation is?

A:
Yes, I do.

Q:
What is that reputation?

A:
Everyone in the association believes Petty Officer King to be a truthful man.

DRILL #2: Accused’s Good Military Character

Q:
LT Rogers, do you know Petty Officer King?

A:
Yes, I do.

Q:
How do you know him?

A:
He works in my division, W-3, onboard the NEVERSAIL.

Q:
How long has he worked for you?

A:
Fourteen months, ever since he reported on board the ship.

Q:
How often do you see him during a work day?
A:
Quite often.  The division consists of about 15 people, so I see a lot of all the sailors that work for me.

Q:
How often do you talk with Petty Officer King?
A:
I talk to him every day about work related matters and we had several long conversations during the last deployment that were more personal.  His schooling, family situation, goals, that sort of thing.

Q:
What does good military character mean to you?
A:
Someone who takes his duties seriously, takes care of subordinates, is reliable, and trustworthy.  Someone I would want to go to combat with.

Q:
Do you have an opinion concerning his military character ?
A:
Yes, I do.

Q:
What is your opinion concerning Petty Officer King’s military character?

A:
I think Petty Officer King is an outstanding sailor of exemplary military character. 

DRILL #3: Victim’s Reputation for Peacefulness

Q:
Miss Muffet, where do you live?

A:
I live in Gossamer Heights.

Q:
What is Gossamer Heights?

A:
It’s a small subdivision of about twenty homes just south of town.

Q:
How long have you lived there?

A:
Six years.

Q:
How many of your neighbors do you know?

A:
I know everyone who lives there.  The community’s social committee is very active in planning things so that we get to know everyone.

Q:
Do you know Jack Horner?

A:
Yes, he’s lived in Gossamer Heights longer than I have.  Everyone knows Jack.

Q:
Does Mr. Horner have a reputation within the Gossamer Heights community concerning his peacefulness?
A:
Yes, he does.

Q:
What is that reputation?

A:
Jack is considered a very peaceful person.  He’s the type of guy who never displays a temper and can be called upon to smooth the way when tempers flare.

DRILL #4: Victim’s Character for Peacefulness

Q:
Mr. Sprat, where do you work?

A:
At the Goose & Goose Lumber Yard.

Q:
Do you know Jack Horner?

A:
Yes, I do.  He works for me.

Q:
How long has he worked for you?

A:
Eight years.

Q:
How closely have you observed Mr. Horner over the years?
A:
Very closely.

Q:
Does the work at Goose & Goose Lumber Yard ever get stressful?

A:
Every now and then.

Q:
In what way?
A:
Oh, sometimes the guys, not Mr. Horner, but others, will come to work hungover and acting mean.  Sometimes we get a rapid-fill order that has everyone jumping.  Things like that.

Q:
Do you have an opinion concerning Mr. Horner’s character for peacefulness?

A:
Yes, I do.

Q:
What is your opinion?

A:
Jack’s a very peaceful person, the kind of guy to turn the other cheek and ignore attempts to rile him.

DRILL #5: Victim’s Reputation for Truthfulness

Q:
Mr. Nimble-Quick, do you belong to any clubs?
A:
Yes, I’m a member of the Gossamer Heights Rifle & Gun Club.

Q:
How many members does the club have?

A:
Oh, probably seventy-five to a hundred.

Q:
Where do most members of the club live?

A:
All the members live in Gossamer Heights.

Q:
Do you know Pam Umpkinteen, the alleged victim in this case?

A:
Yes.

Q:
How do you know her?

A:
She and I were in high school together and she still lives in Gossamer Heights.

Q:
Do most members of the Gossamer Heights Rifle & Gun Club know her?

A:
Yes, she has lived on Gossamer Heights for several years.

Q:
Does Ms. Umpkinteen have a reputation for truthfulness among the members of the club that know her?
A:
Yes.

Q:
What is that reputation?

A:
Everyone thinks she is a lying witch.

DRILL #6: Opinion as to Victim’s Character for Truthfulness

Q:
Ms. Fetchapale, do you know Pam Umpkinteen?
A:
Yes, I do.

Q:
How do you know her?

A:
I’ve known Pam ever since third grade when I first moved to Gossamer Heights.

Q:
How long has that been?

A:
Fourteen years.

Q:
How would you describe your relationship?
A:
Well, we’ve been classmates off and on since the third grade and we have many of the same friends.  I guess you would say we are friends, but not very close.

Q:
How often have you seen Ms. Umpkinteen since you graduated from school?
A:
I see her around town, at parties and other social events.

Q:
Do you have an opinion as to her character for truthfulness?
A:
Yes.

Q:
What is your opinion?
A:
Pam’s not a very truthful person.  She tends to exaggerate quite a bit.
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