14 Dec 06
One Judge’s Thoughts:  Second Unsworn Statements

Assume the accused has made his unsworn statement.  However, the Government now has called several witnesses in rebuttal, to counter statements of fact the accused made in his unsworn statement.
  The Defense Counsel then seeks to recall the client for a second unsworn statement, to counter the information provided by the Government witnesses on rebuttal.  Proper?  Yes.


The Court of Military Appeals (for you youngsters, that’s what we old timers used to call the CAAF) answered this very question in US v. Provost, 32 MJ 98 (CMA 1991).  There, they held the military judge abused his discretion in denying the second unsworn statement, citing RCM 1001(c)(2)(A) and the “fundamental” nature of the accused’s right to allocution in the military justice system.  

However, the opportunity for a second unsworn statement is not unlimited.  In US v. Satterley, 55 MJ 168 (2001), the CAAF held the military judge did not abuse his discretion in denying a second unsworn statement in response to a question by a member.


Although these situations are unusual, knowing what options are available will help both counsel intelligently plan their sentencing case.  

� Remember, the Government’s rebuttal of the accused’s unsworn statement is limited to statements of fact that are contained in the accused’s unsworn statement.  See RCM 1001(c)(2)(C).  What is and is not a “statement of fact” can be tricky.  See US v. Manns, 54 MJ 164 (2000) (“I have tried throughout my life, even during childhood, to stay within the laws and regulations of this country” is a statement of fact) and US v. Cleveland, 29 MJ 361 (CMA 1990) (“I feel that I have served well” is not a statement of fact).  Note that Judge Sullivan (concurring in Manns) thought both these statements were statements of fact and any attempt to distinguish the two was “semantic contortion.”





