Bridge the Gap – 4 May 2001

SUBJECT:  Relaxed Rules of Evidence on Sentencing

1.  The prosecution must “pigeon-hole” its evidence on sentencing within the parameters of RCM 1001(b)(1) –(5), that is, the evidence must relate to:  (1) service data from the charge sheet; (2) personal data and character of prior service of the accused; (3) evidence of prior convictions of the accused; (4) evidence in aggravation (meaning evidence that directly relates to or results from the offenses of which the accused stands convicted); and (5) evidence of rehabilitative potential (to include opinion evidence of the accused’s previous performance as a soldier).  All this prosecution evidence in the sentencing case-in-chief must satisfy applicable rules of evidence before it becomes admissible.

2.  The defense, however, is not limited to “pigeon-holing” its evidence.  The defense can present any evidence to rebut the government’s sentencing evidence, and all matters in extenuation (explaining the circumstances for commission of the offenses) and mitigation (explaining why the punishment should be lessened).  What’s important for counsel to remember is that the defense need not be bound by stringent rules of evidence to introduce its evidence.  However, to allow defense counsel to introduce unauthenticated letters, certificates, NCOERS, specific instances of character evidence, etc. into evidence, the military judge technically must relax the rules of evidence (RCM 1001(c)(3)).   Whether correct procedurally or not, this is typically done without any request by counsel or mention by the judge that the rules are being relaxed.  

3.  Counsel, however, need to understand the significance of relaxing the rules for the defense evidence.  If the rules are relaxed for the defense, essentially any information can be presented and everything will be considered admissible, but the weight to be given to the evidence will be left to the sentencing authority.  However, a more important ramification of relaxing the rules is that, pursuant to RCM 1001(d), the rules can then be relaxed for the prosecution on rebuttal to the same degree that they were for the defense during its case.  I have rarely seen the prosecution take advantage of this rule, but application of the rule potentially could be devastating to the defense (e.g., letters introduced by the prosecution from the victim and the victim’s family as to what kind of person the accused is to rebut letters from the accused’s family members and friends).  Both trial and defense counsel should be cognizant and cautious of relaxed rules of evidence.  Plus, be aware of the “degree” to which the judge relaxed the rules since that will also determine what type of evidence the prosecution can introduce under the relaxed standards.  The same rules apply to surrebuttal evidence that the defense presents.  Bottom-line:  Relaxing the rules may not be in the defense’s best interests in every case. 

           …  COL Gary J. Holland   

