Subject:  Specifications Containing "and/or" Language

1.  Beware of specifications which allege "and/or" language.  Examples:  the accused "took property "and/or" money of a value of greater than $100" or the accused did "unlawfully enter a building ... with the intent to commit larceny "and/or" willful damage to property."

2.  If the prosecution is unsure, for example, why the accused entered the building, instead of alleging "and/or," it is best to merely allege "and."  Leave it up to the fact finder to decide whether the intent was to commit larceny and willful damage, or both.  The fact finder can delete the language from the specification which is not appropriate.   

3.  Why be concerned?  Because a pleading in the conjunctive and the disjunctive is void for lack of certainty.  See United States v. Autrey, 30 CMR 252 (1961); United States v. Woode, 18 MJ 640 (NMCMR 1984). [These cases discuss "and/or" pleadings -- guilty findings set aside for offenses containing "and/or" language.]  So, upon seeing the "and/or" language, defense counsel should move to dismiss or move for a bill of particulars to make the offense more specific.  Better yet, trial counsel should never include the "and/or" language in a specification! 

Addendum:  One Judge’s Thoughts






15 June 2011

There has been a rash of specifications lately that allege the accused did one thing “or” another.  COL Holland’s excellent note above also applies to specifications that charge in the disjunctive only (“or”).  It is the ambiguity of “or” that is the problem COL Holland was addressing.  If the Government charges “or” then how is the Defense supposed to know against what to defend?  All of the items or just some?  The Government is just begging for a bill of particulars to be granted.  Counsel should plead in the conjunctive (“and”) and prove in the disjunctive (“or”).  If the specification says “and” and the Government proves less than all of the choices, the factfinder merely makes findings by exceptions (removing the choices not found proven beyond a reasonable doubt).  

