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I. 



SKILL OVERVIEW.

A. Goals.  This exercise develops counsel’s ability to lay the proper foundation for an excited utterance.  Lead a discussion of the law and practice pointers and then conduct the suggested drills.  Consider using examples of good and bad techniques from recent records of trial.

B. Training Overview.  Training can be conducted with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.

II. 



the law.

A. The Doctrine.  MRE 803(2). 
· An excited utterance is a statement made by a person, who may or may not be testifying, relating to a startling event or condition.  The statement must have been made while the person was under the stress of excitement caused by the event or condition (e.g., following a physical attack, observing a shocking incident, or escaping from an abuser).  Typically, an excited utterance is offered through the testimony of a witness who heard it; it is a hearsay exception recognized principally because of the inference of reliability. 

· When introducing an excited utterance as an exception to the hearsay requirement, counsel should be prepared for the opposition to attack the supporting credibility of the declarant.

B. Elements of the Foundation.
1. An event occurred;

2. The event was startling, or stressful;

3. The declarant was a participant in the event (e.g., victim) or an observer;

4. The declarant made a statement about the event; and

5. The declarant made the statement while in a state of excitement.  

III. 


practice pointers.

The foundation for an excited utterance is relatively easy to establish.  Its effectiveness, however, depends on how well it is prepared and presented in court.  Discuss the following points with counsel.

· Declarant need not testify.  The benefit of the excited utterance exception is that you don’t need the person who actually made the statement.  You only need a person who heard it.  This is especially helpful when the declarant is a small child or the spouse of the accused who suddenly becomes “unavailable “at trial.

· The degree of excitement is not the key to admissibility.  Different events strike people different ways.  Because our vulnerabilities vary, there is no objective test for what qualifies as a triggering event.  It “must be considered in the light and experience of the particular declarant.”  United States v. Urbina, 14 M.J. 962 (A.C.M.R. 1982).  Courts will look to the “age, physical and mental condition . . . [and] basis for knowing the statement to be true” when evaluating whether the person was excited when making the statement.

· The stress in recalling the event is different from the stress caused by the event.  Only the latter could qualify as an excited utterance.   United States v. Barrick, 41 M.J. 696 (A.F. Ct. Crim. App. 1995).

· Focus on the impulse, not the time lapse.  While “time“ is one of the factors a court should consider in assessing spontaneity, there is no rigid timetable.  The key is whether the declarant had time to think the event through and calculate an answer; if this is so, the “circumstantial guarantee of trustworthiness” evaporates, and the statement is inadmissible.  United States v. Grant, 42 M.J. 340 (1995).  The courts, however, are more inclined to allow  some leeway with children, because of their unsophisticated sense of time and the fact that they may not have immediate access to someone to whom such a statement could be made.  United States v. Morgan, 40 M.J. 405 (C.M.A. 1994).

· When faced with use of such a statement, be aware of the exception’s limitations.  The same principle that supports admissibility -- the lack of opportunity for calculation -- also carries limitations, such as errors in perception and interpretation, which could lead to well-intentioned but inaccurate statements.  This may not lead to exclusion of the statement, but will be worth raising on cross-examination or in argument.

IV. 


SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for an excited utterance.

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom.  Start with the facts below.

2. Role Play:  The supervisor will play the role of the witness and military judge.  Designate counsel to play the roles of proponent and opponent.  Remaining participants will sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as the military judge.

3. Execution:  Inform counsel of the elements of the foundation (provided on handout or chalkboard).  Give counsel five minutes to prepare the foundation.  Allow counsel to go through the foundation once with notes.  Have them lay the foundation a second or third time, without notes.  They may still refer to the foundation elements listed on the handout, chalkboard, or easel.  

C. Drill:  Foundation for an Excited Utterance.
1. The fact situation is an assault.  The witness, Courtny Lexander, was teaching a basketball camp to a group of youth at noon on the outdoor university courts on the corner of Iwo Jima Street and Corregidor Avenue, Fort Knight, Missouri.  A group of adult men were playing basketball on the adjacent court.  One of the men was driving for a lay-up, when he was suddenly struck to the ground, a pool of blood forming around his head.  Courtny was shocked and amazed.  So was another man, an unidentified bystander who was playing in the game.  The man was facing the action when it occurred.  Courtny overheard the man say “he didn’t hit him, he rejected the ball into the little guy’s face!”  The issue was whether the victim was hit by the ball or punched by the accused.

2. Sample foundation for an Excited Utterance:  Courtny Lexander, witness.
Q.
Where were you at noon on 29 July 1997?
A.
I was at the outdoor basketball courts at the corner of Iwo Jima Street and Corregidor Avenues, Fort Knight, Missouri.

Q.
Why were you there?
A.
I was teaching a basketball camp to some local kids.

Q.
Did anything unusual  happen?
A.
Yeah, I guess you could say so.  A guy did get his nose broken.

Q.
What did you see?
A.
Well, it was pretty disgusting.  Eight guys were playing four-on-four on the court next to us.  One of them, a real little guy, stole the ball at half-court and was going in for a lay-up.  A tall guy in black shorts came racing down to defend.  The little guy went up for a shot, when all of a sudden he collapsed, grabbing his face.  
He began bleeding immediately, wailing, and then I saw a pool of blood.

Q.
How many people saw this?
A.
Not including the kids at the camp, I’d say eight people in the immediate area.

Q.
Did you notice their reaction?
A.
Yes.  We were all shocked.  It happened so fast, most of us just froze in place.  As soon as we looked, we could see that the little guy was injured and bleeding badly.  It was an awful sight.

Q.
Who else besides you was in the crowd looking on?
A.
There were a number of people standing on the sidelines observing, but there was one guy in particular who stood out.

Q.
What was his name?
A.
I didn’t get his name.

Q.
What did he look like?
A.
He was a white male, maybe thirty or thirty five, about five foot four, he had his shirt off, and I remember he was wearing really small black running shorts.

Q.
Where was he at the time of this assault?
DC.
Objection, calls for a legal conclusion.

MJ.
Sustained.  Rephrase the question, counsel.

Q.
Okay, where was he at the time of the “alleged” assault? 

A.
He was right in front of me, at half-court where the men were playing.

Q.
How was he facing?
A.
He was looking right where the injury took place.

Q.
What was his condition right after the alleged assault?
A.
He was just like the rest of us -- shocked and amazed.

Q.
What was his facial expression?
A.
He had his mouth open.  I guess he was dumbfounded at first.

Q.
What was his tone of voice?
A.
He was shouting in a loud voice.

Q.
What were his gestures?
A.
He was pointing at the man who had been on defense and gesturing wildly.

Q.
What was his emotional state?
A.
He was really excited and upset.

Q.
Did he say anything?
A.
Yes.

Q.
How much time had elapsed?
A.
About 10 seconds.

Q.
What did this man say about the “alleged” assault?
* [Note:  At this point opposing counsel would most likely object on the

grounds that it calls for hearsay.  Counsel would proceed by stating that

although the statement is hearsay, it falls within the excited utterance

exception under MRE 803(2).]

A.
He said that the fellow in the black shorts made a clean block and stuffed the basketball into the little guy’s face.

D. 


Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:
· Memorize the foundational elements for the admissibility of an excited utterance.  

· Know where to find them when recall fails.

· Prepare for the declarant to be attacked by the opposition.

· This exception is based upon an inference of the declarant’s sincerity.

V. 


references.

A. David A. Schlueter et al., Military Evidentiary Foundations chapt. 11 (1994).

B. Thomas A. Mauet, Trial Techniques (4th ed. 1996).

ENCLOSURES

Counsel Handout

Sample Solution
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VI. 
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TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for an excited utterance.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  Review MRE 901, 801, 802, 803(2), and 806.

VII. 
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KEYS TO SUCCESS.  

Know the Elements of a Foundation for Admission of an Excited Utterance.

1. An event occurred.

2. The event was startling or stressful.

3. The declarant was a participant in the event or an observer.

4. The declarant made a statement about the event.

5. The declarant made the statement while in a state of excitement.  

VIII. 



REFERENCES FOR FURTHER STUDY.

A. David A. Schlueter et al., Military Evidentiary Foundations chapt. 11 (1994).

B. Thomas A. Mauet, Trial Techniques (4th ed. 1996). 
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Q.
Where were you at noon on 29 July 1997?
A.
I was at the outdoor basketball courts at the corner of Iwo Jima Street and Corregidor Avenues, Fort Knight, Missouri.

Q.
Why were you there?
A.
I was teaching a basketball camp to some local kids.

Q.
Did anything unusual  happen?
A.
Yeah, I guess you could say so.  A guy did get his nose broken.

Q.
What did you see?
A.
Well, it was pretty disgusting.  Eight guys were playing four-on-four on the court next to 
us.  One of them, a real little guy, stole the ball at half-court and was going in for a lay-up.  A tall guy in black shorts came racing down to defend.  The little guy went up for a shot, when all of a sudden he collapsed, grabbing his face.  He began bleeding immediately, wailing, and then I saw a pool of blood.

Q.
How many people saw this?
A.
Not including the kids at the camp, I’d say eight people in the immediate area.

Q.
Did you notice their reaction?
A.
Yes.  We were all shocked.  It happened so fast, most of us just froze in place.  As soon as we looked, we could see that the little guy was injured and bleeding badly.  It was an awful sight.

Q.
Who else besides you was in the crowd looking on?
A.
There were a number of people standing on the sidelines observing, but there was one guy in particular who stood out.

Q.
What was his name?
A.
I didn’t get his name.

Q.
What did he look like?
A.
He was a white male, maybe thirty or thirty five, about five foot four, he had his shirt off, and I remember he was wearing really small black running shorts.

Q.
Where was he at the time of this assault?
DC.
Objection, calls for a legal conclusion.

MJ.
Sustained.  Rephrase the question, counsel.

Q.
Okay, where was he at the time of the “alleged” assault? 

A.
He was right in front of me, at half-court where the men were playing.

Q.
How was he facing?
A.
He was looking right where the injury took place.

Q.
What was his condition right after the alleged assault?
A.
He was just like the rest of us -- shocked and amazed.

Q.
What was his facial expression?
A.
He had his mouth open.  I guess he was dumbfounded at first.

Q.
What was his tone of voice?
A.
He was shouting in a loud voice.

Q.
What were his gestures?
A.
He was pointing at the man who had been on defense and gesturing wildly.

Q.
What was his emotional state?
A.
He was really excited and upset.

Q.
Did he say anything?
A.
Yes.

Q.
How much time had elapsed?
A.
About 10 seconds.

Q.
What did this man say about the “alleged” assault?
[Note:  At this point opposing counsel would most likely object on the grounds that it calls for hearsay.  Counsel would proceed by stating that although the statement is hearsay, it falls within the excited utterance exception under MRE 803(2).]

A.
He said that the fellow in the black shorts made a clean block and stuffed the basketball into the little guy’s face.
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