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Module 8

Apply the Skill

Objections
The Fundamentals





objections
Supervisor’s guide

I. 
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skill overview.

A. Goals.  One of the key skills for a trial advocate is the ability to make and respond to objections.  This module trains counsel to recognize, lodge, and respond to objections through the use of an interactive videotape.

B. Training Overview.  The goal of objecting is to prevent the introduction or consideration of inadmissible information.  Summarize the law regarding objections, including the commonly used Rules of Evidence and evidentiary foundations.  Attached is a counsel handout for this purpose.

II. 
[image: image3.wmf]
the art.

A. Focus. Making and responding to objections is a key skill for a trial advocate.  To fully exercise this skill, you must:

· Understand the Military Rules of Evidence and have a system for refreshing your recollection in the heat of the trial.  Do counsel have a list of common objections and the corresponding Military Rules of Evidence?  This should be part of their trial notebooks.  See, e.g., Appendix 1.

· Recognize objectionable questions and evidence.  Here, you should consider assigning each person to briefly discuss an objection by reviewing the applicable MRE (you could make this assignment before showing the videotape).  Note that MRE 611(c) (leading questions); 802 (hearsay); and 402 (relevancy) cover many of the typical objections.  See Counsel Handout for Quick Reference Chart.

· Evaluate and decide whether you should object.  You should consider:

· Is the evidence going to come in anyway?  If the objection is strictly a lack of proper foundation, will opposing counsel be able to fix the problem?

· Will an objection make the members look more closely at the evidence?  Will you look like you are hurt by the evidence and thus draw more attention to it?

· Will an objection make your opponent lose momentum or get flustered?  While it is improper to make an objection solely to disrupt your opponent, it is proper to object whenever you have a colorable basis.  Be cautious in this area--tactical objections may work against you--because you may appear overly contentious to the panel, or you may annoy the judge.  

· Making an objection:  Know your judge!  Some judges will require you to state the basis and the MRE.  Other judges need only hear the word “objection,” and they will start to interrogate opposing counsel.  Be aware, especially as defense counsel, that appellate courts will often find waiver of an issue if the objection is not specific which may, at times, require citation to caselaw.  Waiver may also be found if the objection is not renewed each time the disputed evidence or testimony is offered.

· Stand up.

· Say:  “Objection, your honor, the question is” (leading, improper, argumentative, etc.).

· Grab your objection reference guide in case the judge wants further information. 

· Listen to the judge or your opponent and prepare to respond.

Responding to an objection:  

· Stop talking and listen to the objection.  Do not immediately concede or offer to rephrase.  Be prepared to answer the military judge’s concerns.  

· Do not be argumentative in front of the panel.  

· Answer the military judge, not opposing counsel.

· Think about what you just said, and why it may be objectionable.  It could be:

· How the question was phrased (leading, argumentative, vague, ambiguous, compound).

· What you were asking the witness (answered a question that you already asked, gives a conclusion or opinion that is improper, gives a narrative response, discloses privileged information).

· You have gotten ahead of yourself (assuming a fact not in evidence, incomplete or improper foundation, bolstering a witness before credibility is attacked).

· If the judge invites a response, state your position.  If the problem is a matter of phrasing, or you tried to enter evidence before the foundation was complete, ask for leave to rephrase the question or to complete the foundation.

· If you do not understand the objection, but the point that you were attempting to make was critical, ask the judge for clarification before responding.  This practice pointer is contingent on the temperament of your military judge. 
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practice pointers - responding to objections.

· To the form of the question:  if the form is incorrect, offer to rephrase.
· To a hearsay objection:  

· Not hearsay - MRE 801 (not offered for the truth of the matter; not a statement or a prior statement of the witness; admission of a party opponent); or
· Falls within an exception - MRE 803-804 - which you will have noted in a margin or footnote on your direct exam script.
· To a lack of foundation objection:  ensure that you are meeting all foundational requirements in the Military Rules of Evidence.  The best way to do this is with a foundations guide.  Plan step-by-step to lay each segment of the foundation.  Insert the elements of the foundation in your trial notebook.  

III. 
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the skill drills.
A. Videotape Skill Training.  The single videotape contains three scenarios designed to help counsel raise and respond to objections at trial.  Because the videotape is a training tool, each of the three scenarios contains far more objectionable matter than counsel are normally exposed to in a courtroom.

· The introduction and first scenario (United States v. Beeche) are 20 minutes long.  This scenario involves counsel’s direct and cross-examination of a key witness in a drug case.  

· The second scenario (United States v. Smith) is 9 minutes and 30 seconds in duration.  It involves examination of a defense character witness in an assault case.  

· The final scenario (United States v. Green) is 11 minutes, 30 seconds long and involves a cross-examination of the accused in a fraud case.

B. Method.  First, the witness testifies without objection from either counsel.  The screen fades and the narrator asks, “what objections could be made?”  The narrator pauses 10 seconds, and then lists the objections that could have been lodged (these will also appear on the television screen).  The narrator explains the bases for the objections.  The same scene will then replay, with counsel now making the proper objections.  The examinations continue, with appropriate pauses throughout for proper objections.  

· The videotape may be used in two ways:

· As an independent training aide--you need not be present.  Each of the three scenarios on the tape is introduced by a narrator.  There will be a 10 second pause between scenarios.  Stop the tape during this pause while counsel list or state their objections.  Then re-start the tape and watch the next segment of questions. 

· You may personally train your counsel using the tape as a training aide.  This can be done in one of two ways: (a)  watch the tape with your counsel and answer any questions counsel have; or, (b) you can pause the tape and interject your own teaching points.

IV. 
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V. 



training overview.  

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on making and responding to objections.

B. Preparation.  Review basic techniques of direct examination, cross- examination, and objections.

VI. 



KEYS TO SUCCESS.  

A. Making and responding to objections is one of the key skills for a trial advocate.  To fully exercise this skill, you must:

· Understand the Military Rules of Evidence and have a system for refreshing your recollection in the heat of the trial.

· Recognize objectionable questions and evidence.

· Evaluate and decide whether you should object.  Considerations:

· Is the evidence going to come in anyway?

· Will an objection make the members look more closely at the evidence?

· Will an objection make your opponent lose momentum or get flustered?

· Making an objection:  Know your judge!  Some judges will require you to state the basis and the MRE.  Other judges need only hear the word “objection,” and they will begin to interrogate opposing counsel.  Be aware, especially as defense counsel, that appellate courts will often find waiver of an issue if the objection is not specific.  Waiver may also be found if the objection is not renewed each time the disputed evidence or testimony if offered.  

· Stand up.

· Say:  “Objection, your honor, the question is” (leading, improper, argumentative, etc.).

· Grab your objection reference guide in case the judge wants further information. 

· Prepare to respond to your opponent’s answer.

B. Responding to an objection:
· Stop talking and listen to the objection (instruct your witness before trial that when an objection is made, he or she must stop talking).

· Think about what you just said, and why it may be objectionable.  It could be:

· How the question was phrased.

· What you were asking the witness.

· You have gotten ahead of yourself.

· If the judge invites a response, state your position.  If the problem is a matter of phrasing, or you tried to enter evidence before the foundation was complete, ask for leave to rephrase the question or to complete the foundation.  

· If you do not understand the objection, but the point that you were attempting to make was critical, ask the judge for clarification before responding.

C. Tactical responses to objections:
· If the form of the question is incorrect, offer to rephrase.

· If the question calls for Hearsay:  

· Not hearsay;  

· Not offered for the truth of the matter; 

· Not a statement;

· A prior statement of the witness;

· Admission of a party opponent, or

· Falls within an exception - MRE 803-804.

· If the objection is to lack of foundation:  

· Ensure that you are meeting all foundational requirements in the MRE’s.  The best way to do this is with a foundations guide.  Insert the elements of the foundation in your trial notebook.  

VII. 
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