10 July 2006
One Judge’s Thoughts: Entering Pleas


I just authenticated a record of trial that contains an error in the entry of a plea.  In that particular case, the defense counsel entered a plea of guilty to all the specifications involved in the charge, but did not enter a plea as to the charge.  I conducted the providence inquiry as to those specifications and then entered findings as to both the specifications and the charge.  Correct?  No.  Prejudicial?  No.  See US v. Duff, 2004 CCA LEXIS 281 (N.M. Ct. Crim. App. 2004), review denied, 61 MJ 327 (2005):

Although not raised as error, we note that the trial defense counsel entered pleas to the specifications but not to the charges. Record at 21-22. After conducting a providence inquiry and hearing evidence on the contested charges and specifications, both of which provided the factual basis for the appellant's guilt, the military judge entered findings to both the charges and all the specifications. Record at 313-14. The military judge should have clarified the pleas before proceeding into the providence inquiry. R.C.M. 910(b). However, this court has previously declined to find prejudice when through a technical oversight the trial defense counsel failed to enter pleas to the specification after entering pleas to the charge. United States v. Williams, 47 M.J. 593, 594-95 (N.M.Ct.Crim.App. 1997). We reach a similar conclusion.

So what is the big deal, you say?  First, it is a matter of professionalism that we all practice according to the law.  Second, such lack of attention to detail on all parts (the MJ included) reflects poorly on the military justice system.  Finally, such errors create unnecessary appellate litigation that could be (and should be) easily avoided at the trial level.  


Rule for Practice Before Army Courts-Martial 2b(2) says:

If the accused intends to plead guilty by exceptions, or by exceptions and substitutions, the defense counsel will specify . . . [in writing, at least ten days before trial, to the trial counsel and the military judge], the actual pleas to be entered.  If the pleas will be to a named lesser-included offense, defense counsel will also provide a copy of the re-written specification which accurately represents the plea.


It is my requirement that ANY plea other that “To the specifications of all Charges and all Charges: (Guilty)(Not Guilty)” be written out and provided to me in advance of trial.  I use these written pleas to a) check to make sure the plea is in the correct format, prior to trial and b) ensure the plea is entered as intended at trial.  The plea shown on the offer portion of the pretrial agreement generally satisfies this requirement.  


RCM 910 addresses the appropriate ways to enter pleas.  Those formats are also below.  An ambiguous irregular plea must be clarified by the military judge.  If unable to clarify the plea before proceeding, the MJ will enter a plea of not guilty for the accused.  See Discussion, RCM 910(b).  This is likely not the intent of the parties.  
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[Counsel need to account for motions prior to entering a plea.]

«Rank» «First_Name» «Last_Name» has no motions.

«Rank» «First_Name» «Last_Name» pleads as follows:

[Pick the appropriate one; you will have to tailor this to the number of Charges / Specifications you have.]


a.  To the Specification of the Charge and the Charge, Guilty;


b.  To the Specification of the Charge and the Charge, Not Guilty;


c.  To Specification __ of Charge __ and Charge __, Guilty; 


d.  To Specification __ of Charge __ and Charge __, Not Guilty; 


e.  To the Specification of the Charge and the Charge, Not Guilty, but Guilty of a violation of Article __, UCMJ,  __________________.

[Defense needs to draft a written revised specification accurately reflecting the plea and have it attached to the record as an appellate exhibit, if using this option.  See Discussion, RCM 910(a)(1) and Rule of Practice Before Army Courts-Martial 2b(2).]


f.  To Specification __ of Charge __ and Charge __, Not Guilty, but Guilty of a violation of Article __, UCMJ, ___________________.

[Defense needs to draft a written revised specification accurately reflecting the plea and have it attached to the record as an appellate exhibit, if using this option.  See Discussion, RCM 910(a)(1) and Rule of Practice Before Army Courts-Martial 2b(2).]


g.  To the Specification of the Charge, Guilty, except the words (and figures) “_____________________________”;

         To the excepted words (and figures), Not Guilty;

         To the Charge, Guilty.


h.  To Specification __ of Charge __, Guilty, except the words (and figures) “_____________________________”;

         To the excepted words (and figures), Not Guilty;

         To Charge __, Guilty.


i.  To the Specification of the Charge, Guilty, except the words (and figures) “_________________________________”, substituting therefore the words (and figures) “__________________________”;

        To the excepted words (and figures), Not Guilty;

        To the substituted words (and figures), Guilty;

        To the Charge, Guilty.


j.  To Specification __ of Charge __, Guilty, except the words (and figures) “_________________________________”, substituting therefore the words (and figures) “__________________________”;

        To the excepted words (and figures), Not Guilty;

        To the substituted words (and figures), Guilty;

        To Charge __, Guilty.


k.  To the Specification of the Charge, Guilty, except the words (and figures) “_________________________________”, substituting therefore the words (and figures) “__________________________”;

        To the excepted words (and figures), Not Guilty;

        To the substituted words (and figures), Guilty;

        To the Charge, Not Guilty, but Guilty of a violation of Article __, UCMJ, ____________________________.


l.  To Specification __ of Charge __, Guilty, except the words (and figures) “_________________________________”, substituting therefore the words (and figures)”___________________________”;

        To the excepted words (and figures), Not Guilty;

        To the substituted words (and figures), Guilty;

        To Charge __, Not Guilty, but Guilty of a violation of Article __, UCMJ, ____________________________.


m.  To the Specification of the Charge, Not Guilty, but Guilty of the named lesser included offense of ________________________.
[Defense needs to draft a written revised specification accurately reflecting the plea and have it attached to the record as an appellate exhibit, if using this option.  See Discussion, RCM 910(a)(1) and Rule of Practice Before Army Courts-Martial 2b(2).]


n.  To the Specification of the Charge, Not Guilty only by reason of lack of mental responsibility.
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HOW TO PLEAD: GENERAL FRAMEWORK

1. Plead to the Specification

2. Plead to the excepted words and figures (if applicable)

3. Plead to the substituted words and figures (if applicable)

4. Plead to the Charge

