5 Sep 01 (reissued 20 Sep 05):
One Judge’s Thoughts:  Testimony by the Accused at Motions

     Many defense counsel call the client to the stand when presenting evidence during motions hearings.  Frequently, those counsel intone that the client is being called “solely for the purposes of this motion.”

     This caveat is important in suppression hearings.  Under Mil. R. Evid. 304(f) and 311(f), if counsel informs the military judge that the accused is being called under those provisions for the limited purpose of the suppression motion, certain favorable results occur.  First, the accused may be cross-examined “only as to the matter on which he or she testifies.”  Second – and importantly – the accused’s testimony (whether on direct or cross) cannot be used against the accused for anything other than prosecution of perjury, false swearing or false official statement.  

     In the “average motion” (that is, not under Mil. R. Evid. 304(f) and 311(f); say, for example, a speedy trial motion or an Article 13 motion), stating the accused is testifying “solely for the purposes of this motion” has no such positive effect for the defense.  While the limitations of Mil. R. Evid. 611 / 104(d) still apply to such testimony, there is NO prohibition against future use of the accused’s motion testimony against him later in the current proceedings.  Should the accused produce a “gem” during his motions testimony, that “gem” is fair game for use by the prosecution. 

     While the client is frequently the a source of evidence required for motions, defense counsel need to consider their client’s potential exposure when testifying at motions hearings on issues other than suppression under Mil. R. Evid. 304(f) and 311(f).

