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SUMMARY: 
  ... The crucial, and generally unasked, question about any sentencing scheme is simply: what are we trying to accomplish in punishing offenders? Sentencing in the military justice system is reminiscent of Topsy; it apparently just grew. ... For example, rehabiliation has been long recognized as a primary goal of punishment in the civilian sector, but has come under increasing criticism, primarily on the ground that rehabilitation of offenders through incarceration and parole simply has not worked. ... The 1949 Manual countenanced at least four goals for sentencing: consideration of the background of the offender (rehabilitation and individual deterrence), uniformity in sentencing (retribution and just deserts), consideration of local needs and conditions (general deterrence), and the need to preserve respect for the military justice system (denunciation). ... If the purpose of punishment is only to reform and rehabilitate the offender, then information about the offense and the victim is of little utility. ... In 1972, the Court of Military Appeals ruled that the staff judge advocate could not include in his review sentencing evidence which had been excluded at trial, although the court stopped short of saying the convening authority could not consider it. ... The authority of the President to make administrative records, particularly those of nonjudicial punishment, admissible in sentencing survived a spirited attack: ... Sentencing philosophies ranging from general deterrence to rehabilitation have been accepted by federal courts. ...   



"In this whole area of sentences and sentencing, we have for too long had little serious questioning, fewer answers, and even less action. What we need more than anything else right now is thought and discussion, with a view toward change." 1 -- Major General George S. Prugh 

TEXT: 
 [*87]  I. INTRODUCTION 

The crucial, and generally unasked, question about any sentencing 2 scheme is simply: what are we trying to accomplish in punishing offenders? Sentencing in the military justice system is reminiscent of Topsy; it apparently just grew. The Uniform Code of Military Justice, 3 the various Manuals for Courts-Martial, 4 and a myriad of appellate court decisions dealing with sentencing all  [*88]  fail to clearly define the purposes and goals of sentencing in the military. 5 This failure has several consequences for the military justice system. First, without goals for sentencing offenders defined either by statute or regulation, the appellate courts are free to impose their own goals and means of implementing them on the military 6 , with sometimes ill-conceived results. 7 This allows the courts to define the purpose of military justice and significantly reduces the President's role in military discipline. Whether they do an appropriate job is not the point; the responsibility for setting these goals rests squarely with the President and the Congress. 8 That responsibility has been largely abdicated. 

Second, undefined goals are difficult to critique. Once the purposes of the sentencing process have been established, we can question whether the goals are permissible and whether the punishment scheme accomplishes those goals. For example, rehabiliation has been long recognized as a primary goal of punishment in the civilian sector, 9 but has come under increasing criticism, primarily  [*89]  on the ground that rehabilitation of offenders through incarceration and parole simply has not worked. 10 As a result, the recent revisions to the federal sentencing system have deemphasized rehabilitation as a purpose for incarcerating offenders. 11 

Third, once a philosophical framework for sentencing has been established, collateral aspects of the sentencing procedure can be measured against that framework by asking: does this procedural rule or that evidentiary requirement aid us in meeting our goals? One of the most serious deficiencies of the military justice system has been the promulgation of Manual provisions and regulations which affect sentencing, but neither enhance the goals of the sentencing process nor provide sufficient information to, in the language of MCM, 1984, "aid the court-martial in determining an appropriate sentence." 12 The current rules for admissibility of evidence at the sentencing phase of a court-martial are an attempt to engraft the full measure of constitutional due process 13 and confrontation 14 protections from the findings phase without ever determining if such protections are either essential to our system of justice or constitutionally required. 

This article addresses the issues raised above through an historical analysis of the purpose of punishment in the military justice system, as discerned from appellate court decisions and various military publications, and an examination of how sentencing rules and procedures have accomplished those goals. The elimination of sentencing by court members will be treated in an abbreviated fashion. In view of the recommendations of The  [*90]  Military Justice Act of 1983 Advisory Commission, 15 fundamental change in this area is unlikely. The special, complex issues raised by sentencing in capital cases will not be addressed. 

While comparisons to the federal sentencing system will be made, particularly in the area of presentence investigative reports 16 and the procedures for presenting evidence to the sentencing judge, 17 this article does not endorse adoption of the federal sentencing system. Although article 36(a) of the UCMJ suggests that the principles of law and rules of evidence in the federal courts be followed in courts-martial, 18 the President may determine that wholesale adoption of federal procedures is simply not practical. 19 A number of differences between the military and civilian justice systems militate against such a practice, not the least of which is the difference in their fundamental purposes: 

 [*91]  Punishment in the military, while it bears much similarity to civilian court punishment, is different in important ways. Although some offenders who are punished by civilian courts work for the government, they are not brought before those courts because of their status as governmental workers. All civilian defendants appear simply as persons accused of a crime. Civilian courts punish to deter, rehabilitate, and promote respect for law, not to enhance the efficiency of government services. Military punishment does involve some of the same goals as civilian punishment. But military punishment is different to the extent that it furthers discipline and enables the military to fulfill its mission of national defense. 20 
  
Federal practices will be examined to determine their ability to enhance the quality of military justice. Our system should not be changed simply to conform to federal practice, nor should it be maintained as it is simply to keep our distance from the mainstream of federal criminal practice; rather, the military sentencing procedures must be evaluated based on their ability to effectuate the legitimate ends of military justice: to enhance discipline and maintain order. 

In view of the atmosphere of reform permeating federal sentencing practice, the time has come for a review of the rationales for and methods of sentencing in the military. Whether extensive changes are needed is a question that can only be answered after a review of how our sentencing practices originated, the purposes they serve, and how well they serve them. 

II. PHILOSOPHIES OF SENTENCING 

A. INTRODUCTION 

No one seriously questions the need for punishing offenders. 21  [*92]  Even anarchists accept the concept of punishment; they simply see it as a matter for self-help, rather than a legitimate exercise of state authority. Society's justifications for punishing offenders have evolved two major philosophies of punishment: the retributivist theory, as proposed by Immanuel Kant, 22 and the utilitarian theory, as represented by Jeremy Bentham. 23 

B. THE RETRIBUTIVIST PHILOSOPHY 

Retributivist theory applies a law of equal punishment -- the lex talonis of the Old Testament. A breach of law can be remedied only by restoration of the status quo or by an equal reaction against the offender: "eye for eye, tooth for tooth, hand for hand, foot for foot, burning for burning, stripe for stripe." 24 Under pure retributivist theory, punishment is determined solely by the nature of the offense; considerations of the status of the offender, questions of extenuation and mitigation, or the needs of society are irrelevant: 

Judicial punishment can never be used merely as a means to promote some other good for the criminal himself or for civil society, but instead it must in all cases be imposed on him only on the ground that he has committed a crime; for a human being can never be manipulated merely as a means to the purposes of someone else. . . . 25 
  
The law is made whole only by adequate punishment. 

Retributivist theory is easy to apply: a set penalty for each offense for every offender. Since it admits no end other than restoration of the law, it cannot be critiqued on the basis of its effectiveness. The sentence is based solely on the offense; all thieves, for example, would receive the same punishment: a requirement to make their victims whole. The modern counterpart to the retributivist philosophy is frequently known as a "just deserts" philosophy of punishment. 26 Determinate, or fixed sentencing, is the method of implementing this sentencing philosophy. 27  [*93]  Of course, determinate sentencing is not purely retributivist in character, since all determinate sentencing schemes consider some aspects of the status of the offender, such as mental responsibility. 28 The acceptance of retribution as a legitimate goal of punishment has clearly been influenced by public opinion: the belief that criminals should pay for their crimes. Two aspects of retributivist philosophy which have been incorporated into the revision of the federal law deserve further comment: victim assistance programs and collateral sentencing orders. 

Crime victims received considerable Congressional attention beginning in 1982 with the passage of the Victim and Witness Protection Act. 29 The Act provides stiff penalties for tampering with or retaliating against a victim. 30 The Attorney General was directed to prepare guidelines for all federal law enforcement agencies to protect the rights of victims of crime. 31 The Comprehensive Crime Control Act of 1984 32 included the Witness Security Reform Act of 1984 33 which was designed to further improve the treatment of victims and witnesses in the federal system. The Act provides for extensive witness relocation programs 34 and a compensation fund for victims. 35 

Victims have little direct impact on the sentence, except when restitution is ordered, but may have an impact on the sentencing process in the use of victim impact statements. The presentence investigative report must include a section detailing "any harm, including financial and social, psychological, and physical harm done to or loss suffered by any victim of the offense: and any  [*94]  other information that may aid the court in sentencing. . . ." 36 The retributivist philosophy's focus on the nature of the offense is served by focusing the court's attention on the impact of the crime on the victim, for within the statutory classifications of offenses, there are differing degrees of harm. Just deserts sentencing requires that the nature of the punishment be tied to the nature of the crime. 37 

Collateral sentencing orders increase the range of penalties available to the sentencing judge. The Comprehensive Crime Control Act allows the sentencing judge to order restitution to victims, even when the offender is imprisoned. 38 This offers little help for the victims of the impecunious offender, 39 although the crime victims fund, also established by the Comprehensive Crime Control Act, may provide some relief. 40 The Offender may also be required to give notice to victims of a conviction for fraud or deceptive practices. 41 Restitution provisions are integral to the retributivist sentencing philosophy of making the victim whole. 

An additional justification for the trend toward determinate sentencing under a just deserts philosophical framework is the disturbing problem of sentence disparity. 42 Predicting the length of sentence required to "rehabilitie" an offender involves either prescience or the use of guidelines developed in previous cases, which are frequently over-inclusive, that is, they overestimate the likelihood of recidivism, and are often based on socio-economic factors that have a disproportionately heavy impact on racial minorities. 43 

 [*95]  C. UTILITARIAN PHILOSOPHY 

A variety of rationales with a more individualized focus for sentencing can be grouped within the utilitarian approach to punishment: 

The immediate principal end of punishment is to control action. This action is either that of the offender, or of others: that of the offender it controls by its influence, either on his will, in which case it is said to operate in the way of reformation; or on his physical power, in which case it is said to operate by disablement: that of others it can influence no otherwise than by its influence over their wills; in which case it is said to operate in the way of example. 44 
  
The concept of proportionality is also relevant to the utilitarian philosophy of punishment: punishment should fit the offense, if only to encourage those bent on committing some type of crime to choose a less serious one. 45 More modern versions of the utilitarian philosophy include rehabilitation, incapacitation, deterrence (both individual and general), and denunciation. While an in-depth analysis of sentencing philosophies is beyond the scope of this article, a brief explanation of these philosophies will be useful. 

While rehabilitation has fallen into some disfavor as a justification for sentencing offenders, 46 it was retained as one of the factors in determining an appropriate sentence by the Sentencing Reform Act of 1984. 47 The American Bar Association Sentencing Standards treat rehabilitation of offenders as one aspect of the decision to punish, but indicate, "The offender's need for rehabilitation or treatment should not be considered as a justification for imposing restraints in excess of those clearly justified on other grounds." 48 The Model Act shifts the rehabilitation focus from purpose to goal: "The abandonment of rehabilitation as a factor in determining the nature or length of a sentence does not abandon rehabilitation as a goal of the correctional system." 49 Since we are unsure of the ability of corrections systems to reform offenders, rehabilitation has lost much of its appeal as a justification for punishment. 

 [*96]  In shifting the focus from the offender's needs to those of society, incapacitation of offenders emerges as a major justification for punishment, particularly for incarceration. 50 The incarcerated offender clearly has limited opportunities for continued harm to society at large, 51 and an incapacitation philosophy can be used to justify extremely long prison sentences. Not all offenders are recidivists, however, either from lack of motivation to commit other crimes, or from lack of opportunity. The man who strangles his wife when he finds her in bed with another man is probably not at risk of committing this crime again -- unless, of course, he marries another with the same predilections as his first wife. The judge who is convicted of accepting kick-backs and is removed from office will not likely have the opportunity to commit the same crime again. Incapacitation cannot be used to justify prison sentences in either of these cases, although prison terms can certainly be otherwise justified. The real problem of incapacitation philosophy is: How much is enough? We are simply unable to predict with any degree of accuracy which bank robber or shoplifter will "go straight." Even when predictions can be made, such as in the case of the alcoholic who persists in driving while intoxicated, can life imprisonment be justified? It will certainly incapacitate; the offender will not have access to an automobile while in prison, but the punishment is probably disproportionate to the offense. Incapacitation cannot be the sole justification for punishment; degrees of harm and the nature of the offense and the offender must also be considered. 

Denunciation can serve as a justification for imprisoning both the man who murders his wife, and the judge who accepts a bribe. By jailing these offenders, we express the moral outrage of society at the offenses they have committed, and discourage victims of crimes from resorting to self-help. This philosophy focuses more on the needs of society than on the individual offender. Sentencing for purposes of denouncing the offense strengthens the law, by making the law effective. 

Deterrence theory has two aspects, individual and general deterrence. Individual deterrence considers the individual, why he committed the offense, and what kind of punishment will keep him from committing the same or similar offenses again. Prison sentences for the murderer and the judge are probably unnecessary to deter him from committing like offenses. A prison  [*97]  sentence for the drunk driver might deter, and a brief term of imprisonment for a successful businessman who is two months behind on his child support payments is very likely to deter him from falling behind once again. To be successful in changing behavior, this type of deterrence must focus on the individual offender, and make predictions about his response to the penalties available, an extremely difficult task. 

General deterrence considers the impact the sentence given a particular individual will have on others -- a preventive rationale for sentencing. The effectiveness of general deterrence has been seriously questioned, particularly in the capital punishment debate, 52 but also with regard to less serious sentences. Charles Silberman responds to such critics: 

Unless a deterrent is 100 percent effective, there will always be some people who are not deterred. The fact that they are not tells only that, for them, the threat of punishment was ineffective; it tells us nothing about the number of people who might have committed a crime in the absence of the threat. In any case, punishing a few violators makes the threat of punishment credible to the many; the sight of but one or two police cars handing out tickets is enough to persuade most motorists to slow down. 53 
  
The offenses committed by the husband, the judge, the alcoholic, and the businessman behind on his child support payments all carry some potential for general deterrence -- the crime of passion to a lesser degree and the child support offense to a greater one. The primary criticism of general deterrence is that it inflicts punishment on an individual based on factors other than his own offense, for the purpose of influencing others, and thus benefiting society. Dununciation can be similarly critiqued. Whether the individual needs punishment is not relevant; the issue is whether society needs to impose punishment to foster respect for that particular law and to limit vigilante justice. The real issue in the use of general deterrence as a basis for punishment is one of limits: to what extent can or should be need to deter potential offenders be used as a basis for punishing a particular individual?  [*98]  The answer lies in the desire of society to discourage the commission of particular offenses. A society plagued by drunk drivers can justify sentencing for general deterrence more readily than a society without this particular problem. 

In A Theory of Criminal Justice, Hyman Gross proposes a variation of several theories of punishment, primarily deterrence and denunciation, one he calls "anti-impunity." 54 He describes the basis of his philosophy: 

[P]unishment for violating the rules of conduct laid down by the law is necessary if the law is to remain a sufficiently strong influence to keep the community on the whole law-abiding and so to make possible a peaceable society. . . . The threats are not laid down to deter those tempted to break the rules, but rather to maintain the rules as a set of standards that compel allegiance in spite of violations by those who commit crimes. In short, the rules of conduct laid down in the criminal law are a powerful social force upon which society is dependent for its very existence, and there is punishment for violation of these rules in order to prevent the dissipation of their power that would result if they were violated with impunity. 55 

D. CRITIQUES OF SENTENCING PHILOSOPHIES AND SOME PROPOSED SOLUTIONS 

Each of the theories of punishment discussed has deficiencies. Incapacitation and rehabilitation cannot, standing alone, serve as the basis for a just sentencing system, the first on the grounds that some of the guilty would completely escape punishment, and the second because of its present general ineffectiveness. Individual deterrence, like rehabilitation, can be critiqued based on our inability to predict with any degree of accuracy what punishments will change behavior, or indeed, when an individual's behavior has been sufficiently modified so as to present no danger to society. General deterrence theory also suffers from a lack of predictability, as well as from its lack of focus on the wrongdoer. Retribution and just deserts fail to consider the culpability of the offender and the degree of dangerousness he represents to society: within the class of those who have killed another accidently, we  [*99]  may want to distinguish among the speeder who kills a pedestrian; the two teenagers playing "chicken" on a deserted road; and the man who shoots his best friend in a hunting accident. Retribution's emphasis on making the punishment fit the crime ignores the valid consideration of tailoring the punishment to fit the offender as well. While we may not be able to predict which thief will steal again with any degree of accuracy, we can make moral judgments about relative culpability within statutory classifications of crime. The man who steals to feed his family is surely less "deserving" of punishment than the one who steals for the thrill of it. While the offense may be the same the motivations are not; this factor must be reflected in a just system of punishment. 

The difficulties in each individual philosophy of punishment are reduced when punishment is not justified on the basis of any one philosophy, but rather, on a combination of philosophies. 56 One proposal for what is styled "a just and effective sentencing system" 57 recommends the use of four criteria in sentencing: deterrence (general and individual), 58 incapacitation, 59 rehabilitation, 60 and denunciation. 61 These factors would be used not only  [*100]  by judges in imposing a sentence, 62 but by a sentencing commission to establish authorized ranges of punishment for each offense. This proposal is designed to limit the unfettered discretion of sentencing judges by providing statutory guidance in how and why to sentence offenders. 63 

This proposal bears a striking similarity to the recently adopted reforms in federal sentencing practice -- not surprising, in view of the fact that Towards a Just and Effective Sentencing System was written in support of the original version of the Sentencing Reform Act first introduced in 1977. 64 The Sentencing Reform Act requires the court to consider the following in determining a sentence: 

(1) the nature and circumstances of the offense and the history and characteristics of the defendant; 

(2) the need for the sentence imposed -- 

(A) to reflect the seriousness of the offense, to promote respect for the law, and to provide just punishment for the offense; 

(B) to afford adequate deterrence to criminal conduct; 

(C) to protect the public from further crimes of the defendant; and 

(D) to provide the defendant with needed educational or vocational training, medical care, or other correctional treatment in the most effective manner; 

(3) the kinds of sentences available; 

(4) the kinds of sentence and the sentencing range established for the applicable category of offense committed by the applicable category of defendant as set forth in the guidelines that are issued by the Sentencing Commission pursuant to 28 U.S.C. § 994(a)(1) and that are in effect on the date the defendant is sentenced; 

(5) any pertinent policy statement issued by the Sentencing Commission pursuant to 28 U.S.C. 994(a)(2) that is in effect on the date the defendant is sentenced; and 

 [*101]  (6) the need to avoid unwarranted sentence disparities among defendants with similar records who have been found guilty of similar conduct. 65 
  
While the Sentencing Reform Act does not mirror the proposed criteria, particularly with regard to sentence limitations, 66 the philosophies of sentencing are nearly identical. Similar philosophies of sentencing are proposed in both the ABA Sentencing Standards and the Model Act. 67 All recommend the establishment of a sentencing commission which would determine punishment ranges for offenses. The Salient Factor Score used by the U.S. Parole Commission to determine parole release dates is an example of the type of sentencing range which would be provided to the sentencing judge to guide his discretion in choosing an appropriate sentence. 68 The adoption of these types of guidelines has engendered some criticism, primarily on the grounds that the guidelines are still "predictive scales" which consider such factors as prior offenses, prior probation revocations, whether restitution was made, and the age of the offender, 69 and suffer from over and  [*102]  under-inclusiveness. The guidelines for the federal system are to be promulgated by April 12, 1987. 70 

Parole is abolished by the Sentencing Reform Act, 71 although limited post-release supervision is maintained. 72 The distinction is that an individual sentenced to three years imprisonment will serve the full three years, minus any good time credit earned. 73 Violations of release conditions do not result in revocation; they are prosecuted as contempt. 74 A factor entirely unrelated to sentencing philosophy which must be considered by the Sentencing Commission in drafting its guidelines is prison capacity. 75 

While the success of the approach taken in the Sentencing Reform Act certainly cannot be measured for several years, the concept of providing guidance, both in the statutory formalization of reasons for sentencing, and in the information on punishment ranges provided to the sentencing judge has a great deal of merit. Providing a framework against which sentences can be measured, both by the imposing judge and the appellate courts 76 should ease the tremendously difficult task of imposing a sentence, 77 particularly one to incarceration. Whether such a system can or should be adopted in the military will be explored in Part VI, infra. 

 [*103]  III. PUNISHMENTS 

One of the major differences between federal and military criminal law lies in the nature of the punishments permitted. Sanctions are available in courts-martial that bear no resemblance to those that may be imposed in a federal court. Perhaps more than any other factor, this illustrates the fundamental difference in purpose between the two systems of justice: the federal system exists to protect society at large; the military justice system exists to enhance discipline within the armed forces, as well as to protect society -- a dual focus. The discharge sanction and reductions in grade have no federal counterpart; 78 they exist as punishments in order to enhance military efficiency and discipline. The two systems also employ different methods for determining punishments. The punishment range for federal offenses is set by statute. 79 While Congress has prescribed penalties for some UCMJ offenses, most permit such punishment "as a court-martial may direct." 80 Article 56, UCMJ delegates to the President the authority to prescribe limits on punishments. 81 While there are other limitations on punishment within the UCMJ, 82 the Punitive Articles 83 differ from the federal criminal code in both the method  [*104]  of determining the maximum sentence which may be imposed, and the types of sentences authorized. 

When the Sentencing Reform Act becomes fully effective in November 1986, only four types of punishment will be authorized for individuals convicted by federal civilian courts: probation, fine, imprisonment, and the collateral sentencing orders such as restitution to victims. 84 Sentences imposed under the UCMJ are specifically exempted from these limitations on punishment. 85 

Historically, sentences for violations of the Articles of War were divided into two types: mandatory 86 and discretionary sentences. 87 In an effort to introduce some uniformity in sentencing, Congress directed the President to establish maximum sentences for those offenses for which it had not provided a mandatory penalty. 88 The President, in a series of Executive Orders, issued such limitations, which only applied to courts-martial of enlisted soldiers in times of peace. 89 These Executive Orders were incorporated in the various Manuals for Courts-Martial. 90 In 1908, the Manual reflected that the customs of the service could be used as a guide to imposing punishments in discretionary cases when no limitation had been set by the President. 91 In 1917 courts-martial were directed to use the limitations for a closely related offense if no punishments were prescribed. 92 

The types of punishments which are presently available to courts-martial include death; punitive discharge (or dismissal, in the case of officers); reduction in grade or, for officers of the Navy, Marine Corps, and Coast Guard, loss of numbers, lineal position or seniority; deprivations of liberty, which range from  [*105]  confinement to restrictions to specified limits; reprimands; and financial penalties (fines and forfeitures). 93 Probation is not an authorized punishment, but suspension of authorized punishments operates as a type of probation. 94 While parole is not specifically authorized in the UCMJ, Army Regulation 190-47 permits release of military prisoners on parole. 95 Military parolees are currently supervised by federal probation officers. 96 Restitution is not an authorized punishment, although it may be a term of an agreement to plead guilty. 97 

Another major difference between the federal and the military systems is the role of the convening authority in sentencing. The sentence adjudged by a court-martial is merely an upper limit on the sentence which is ultimately imposed. 98 The convening authority has the absolute discretion to "approve, disapprove, commute, or suspend the sentence in whole or in part." 99 The sentence does not go into effect until the convening authority takes action. An accused normally begins serving a sentence to confinement  [*106]  immediately, 100 absent a request for deferment, but other punishments do not become effective until the convening authority orders them executed, 101 or, in the case of punitive discharges, completion of appellate review. 102 There is no analogy in the federal system to this practice. The convening authority must decide if the need for a particular accused within the command outweighs the necessity to punish a wrongdoer. Balancing military necessity and the goals of punishment in individual cases is no easy task, and one that can only be done by the commander with both the responsibility for mission accomplishment and the authority to grant clemency as he sees fit. 103 

The differences in sentencing options between the two systems are unlikely to be eliminated. While the effectiveness of a punitive discharge as a criminal sanction has been questioned, 104 its effectiveness in terms of denunciation and general deterrence cannot be empirically measured. Proposals to eliminate discharges as criminal sanctions are unlikely to garner widespread support, in view of their long tradition as a military punishment. 

The reduction sanction also serves a useful purpose. In a stratified society such as the military, punitively changing the level of an accused, particularly from noncommissioned officer to common soldier certainly has utility. While such actions can be accomplished administratively, 105 administrative reductions do not carry the same stigma as one imposed by court-martial. Reduction is one of the milder sentences which can be imposed by  [*107]  court-martial; if reductions were eliminated, other methods of achieving the same result, such as confinement or discharge might well be imposed. 106 Reductions stop short of a judgment that the accused has no further value to the military, but recognize that the accused should not be permitted to function at the same level of responsibility without again proving his or her worth. This sanction, when adjudged without a punitive discharge, reflects a commitment to rehabilitation as a philosophy of punishment -- the concept that rank can be earned anew, and that status can be regained. While current reenlistment standards suggest that one who has received a court-martial conviction is not favored for retention, 107 reenlistment standards have frequently changed. Absent any strong reason for eliminating the reduction sanction, other than a desire to conform military sentences to the federal model, we should not tamper with a system that works. Given the fact that military sanctions cannot mirror those available in the federal civilian system, there is a cogent reason for differences in both sentencing philosophy and sentencing procedures. Courts-martial impose sentences for a different purpose. There may well be a stronger justification for evidence relating to an accused's rehabilitative potential in a court-martial, for the sentencing agency must decide whether to retain the individual in the military, and if so, at what rank or grade. Curiously enough, however, the federal sentencing procedure supplies more information to the sentencing judge about a defendant's rehabilitative potential than does the military system, even though rehabilitation will no longer be of central concern to the nature of the federal sentence imposed. 108 An examination of how the current  [*108]  military sentencing procedures and philosophies have evolved will be useful in evaluating where they should go in the future. 

IV. SENTENCING IN COURTS-MARTIAL 

A. INTRODUCTION 

The presentencing hearing currently used in courts-martial is a recent phenomenon. Prior to 1951, there was no separate sentencing hearing. 109 The development of this hearing has its roots in the 1886 ruling of the Secretary of War that permitted a court-martial to consider evidence of previous convictions of an accused 110 prior to adjudging sentence, and in the hearings authorized in guilty plea cases. 111 An examination of these sentencing practices provides insight into the restraints currently imposed on the receipt of sentencing evidence. 

B. SENTENCING FOR RETRIBUTION: WWI AND PRIOR 

In his Civil War treatise on military law, Stephen Vincent Benet described the sentencing procedure in courts-martial in these terms: "Having in their finding, declared the innocence or guilt of the prisoner, the court then pronounce his acquittal, or proceed to award punishment according to the nature and degree of the offense." 112 Clearly, there was no separate procedure for presenting evidence on an appropriate punishment. The evidence presented on the merits about the offense sufficed: 

Basing then the sentence upon the facts as established by the evidence and ascertained by the finding, the punishment will regularly and properly be measured by the peculiar circumstances preceding and accompanying it, the intent manifested by the offender, his animus toward  [*109]  the aggrieved person if any, the consequences of his act, it effect upon military discipline, and etc. 113 

This procedure reflects an emphasis on sentencing the offender for the offense, not for any individual characteristics he might possess -- a retribution philosophy of punishment. Mitigating circumstances, however, might be considered by the members 114 in making clemency recommendations, 115 although they were not proper considerations for sentencing in general. 116 

In guilty plea cases, however, a sentencing hearing of sorts was authorized. 117 The purpose of such hearings was to provide the members and the reviewing authority with sufficient evidence to determine an adequate punishment: 

In all cases of discretionary punishment . . . full knowledge of the circumstances attending the offense is essential to an enlightened exercise of the discretion of the court in measuring punishment, and for the information of the reviewing authority in judging the merits of the sentence. It is, therefore, proper for the court to take evidence after a plea of guilty in any such case, except when the specification is so descriptive as to disclose all  [*110]  the circumstances of mitigation or aggravation that accompany the offense. 118 
  
Such hearings were governed by much the same rules as a trial on the merits: "When the court takes evidence after a plea of 'Guilty,' the accused may cross-examine the witnesses, produce evidence to rebut their testimony, offer evidence as to character, and address the court in extenuation of the offense or in mitigation of punishment." 119 This sentencing procedure has many of the same elements (confrontation, cross-examination, compulsory process, evidence of the character of the accused, and argument to the court) as the sentencing procedure currently used in courts-martial, regardless of the plea. It provides some explanation as to why the military justice system adopted an adversarial approach to sentencing evidence. 

Aside from the evidentiary hearing authorized in guilty plea cases, the only particularized sentencing evidence 120 available to courts-martial was evidence of previous convictions. The purpose of receiving such evidence was "to ascertain, by an inquiry into  [*111]  his previous record, whether the accused was an old offender, with a view if he were found to be such, of increasing the measure of his punishment and especially of inducing in his case a sentence of dishonorable discharge from the service." 121 The procedure for introducing such evidence was the precursor of the current bifurcated trial: After a finding of guilty, the court would open to ascertain if evidence of previous convictions had been referred to the court, and if so, to receive it before retiring to deliberate on sentence. 122 The evidence of previous convictions was severely restricted: only court-martial convictions were admissible; those of civil courts were not. 123 Formal proof of the conviction, either by the records of previous trials or by authenticated copies of the court-martial orders, was required. 124 Only "final" convictions were admissible. 125 Although Colonel Winthrop indicated that the evidence of previous convictions "need not be specifically referred to the court by the convening commander: it is sufficient if they come to the hands of the judge advocate with the charges, or are obtained by him from the proper official." 126 later Manuals required that the court consider only those previous convictions which were referred to it with the charges. 127 Prior convictions could be used to expand the punishment limitations in effect for specific offenses, 128 as well as for general sentence enhancement. The convening authority could this limit the aggravating evidence the court could receive. 

Neither Winthrop nor Davis indicate why such restrictions were placed on the receipt of prior convictions. Certainly the drafters of the Army regulations which authorized consideration of these convictions could have specified less formal modes of proof. The fact they did not reflects an uneasiness with consideration of prior  [*112]  convictions in sentencing. Colonel Winthrop detailed four common objections to consideration of prior convictions: 

1. Such evidence would prejudice the court against the accused; 

2. Since the court had to open to ascertain the existence of prior convictions after arriving at a finding of guilty, this procedure "disclosed the votes or opinions of members," in contravention of Article of War 84; 

3. The procedure violated the rules of evidence by permitting introduction of bad character evidence without regard to whether the accused had placed his character in issue; and 

4. Receipt of such evidence by the court invaded the province of the reviewing officer. 129 
  
In Winthrop's opinion, the rules governing the introduction of previous convictions were artificial and confusing. 130 He also expressed the belief that consideration of such convictions should be limited to the reviewing authority. 131 

Receiving evidence of prior convictions was a break with tradition, which accounted for the many restrictions on their use. Employing formal rules of evidence for their consideration could be expected to mollify those who felt that entertaining such evidence was improper. It was clearly the philosophy of the time that individuals should be sentenced for what they had done and not for what they were. The countervailing consideration was that the small time offender, whose individual crimes perhaps did not warrant a dishonorable discharge, was an appropriate candidate for such a discharge when his crimes were considered in the aggregate. 

The restrictions on use of prior convictions were subsequently increased. The Manual for Courts-Martial, 1905 included a time constraint: only those convictions which occurred within one year of the commission of the current offense and within the current enlistment could be considered by the court. 132 The one year and current enlistment rule was retained in subsequent Manuals; 133  [*113]  the 1917 Manual barred consideration of naval court convictions. 134 

By 1917, sentencing philosophy in the military appeared to be undergoing a shift away from retribution as the primary basis for imposing punishment. 135 The 1917 Manual contained information about the rehabilitative program at the United States Disciplinary Barracks, and discussed a new policy which permitted the suspension of a dishonorable discharge imposed for purely military offenses in order to return to duty those successfully rehabilitated. 136 It also provided the first guidance to members in how and why to sentence: 137 

In cases where the punishment is discretionary the best interest of service and of society demand thoughtful application of the following principles: That because of the effect of confinement upon the soldier's self-respect, confinement is not to be ordered when the interests of the service permit it to be avoided; that a man against whom there is no evidence of previous convictions for the same or similar offenses should be punished less severely than one who has offended repeatedly; the presence or absence of extenuating or aggravating circumstances should be taken into consideration in determining the measure of punishment in any case; that the maximum limits of punishment authorized are to be applied only in cases in which from the nature and circumstances of the offense and the general conduct of the offender, severe punishment appears to be necessary to meet the ends of discipline; and that in adjudging punishment the court should take into consideration the individual characteristics of the accused, with a view to determining the nature of the punishment best suited to produce the desired results in the case in question, as the individual factor in  [*114]  one case may be such that punishment of one kind would serve the ends of discipline, while in another case punishment of a different kind would be required. 138 
  
Individualizing punishment -- tailoring the punishment to fit the offender as well as the offense -- was the clear purpose of these principles of sentencing. Ironically, the members were expected to apply these principles in a vacuum; there was no formal system for providing information about the individual. While the defense could provide some extenuating and mitigating information during the findings phase of the trial, the trial judge advocate had little opportunity to present contrary information about the accused, although he could present information about the aggravated nature of the offense. 

Sentencing for rehabilitation was originally confined to those charged with desertion. 139 In the case of voluntary surrender, the War Department suggested confinement and forfeitures were an appropriate punishment. 140 Evidence of any prior convictions for desertion was admissible upon conviction of desertion, as an exception to the one-year and current enlistment rules on the admission of prior convictions. 141 Desertion had always been viewed as an extremely serious crime, one that struck at the heart of military discipline. Harsh sentences, even in time of peace, were common. 142 Mitigation of such harsh punishments through consideration of the individual's background, as well as the circumstances surrounding the offense, was appealing. Successful rehabilitation of deserters provided a basis to expand the concepts of rehabilitation and individualized punishment to other offenders. 

There was apparently some general concern over the harsh nature of punishments handed out by military courts. 143 The principles of sentencing in the 1917 Manual can be viewed as a  [*115]  means of guiding the discretion of the members in order to mitigate such harsh punishments. An individualized approach to sentencing could reduce punishments in appropriate cases at the court-martial level for deserving offenders, eliminating the need for extensive clemency action by the reviewing officer. If some of those convicted of serious crimes, like desertion, could be successfully restored to duty, then the same might be done for other offenders. The real problem, however, in implementing these sentencing guidelines was how to determine what sentence the individual offender needed. 

C. 1921-1949: THE SLOW GROWTH OF THE SENTENCING HEARING 

Prescribed sentencing practices in the military did not undergo any major revisions from 1921-1950. Growth did take place in two areas, however: a small expansion in the sentencing evidence available to the members, and modifications to the methods of proving prior convictions. 

The practice of opening the court after findings to consider evidence of prior convictions continued. While the one-year and current enlistment rule remained in effect for prior convictions of soldiers, the rule was expanded to permit evidence of convictions in the three years preceding the commission of any offense by an officer. 144 Although the 1920 Executive Order establishing admissibility of prior convictions required that proof of such convictions be made "only by the records of the trials in which they were had . . . or by duly authenticated copies of orders promulgating such convictions", 145 a provision of the 1921 Manual suggested that the entry of a previous conviction in the accused's service record could be used to prove a prior conviction. 146 The defense could object to the admission of the service record to prove prior convictions, based either on the correctness of the record or the nature of the conviction. 147 Objections not asserted were considered waived, except when it was apparent that the conviction was  [*116]  stale. 148 This procedure for proving prior convictions was adopted in two trial guides designed to supplement the Manuals, 149 indicating its widespread adoption. 

Using an extract of the accused's service record to prove prior convictions was certainly simpler than obtaining authenticated copies of either records of trial or promulgating orders, and can hardly be said to be unfair to the accused. The opportunity to object to inaccurate or misleading evidence of such convictions protected the accused's rights, and the waiver rule placed the burden of objecting on the party with firsthand knowledge of the accuracy of such information. Further, the requirement for a timely objection permitted the court to consider alternative forms of such evidence if the service record was truly inaccurate or misleading. 

This departure from formal evidentiary requirements in the abbreviated presentencing procedure was also followed in the presentation of the statement of service. The 1921 Manual permitted the court, after findings, to review the statement of service appearing on the first page of the charge sheet. 150 This statement included data on the accused's current enlistment, age, pay rate, allotments, prior service, and character of any prior discharges. 151 The first page of the charge sheet also included data on restraint; whether such data was ordinarily furnished to the members is uncertain. While the 1921 Manual indicated that the members were permitted to view the charge sheet, the 1921 practice guide reflected that the trial judge advocate read the data to them. 152 The 1943 practice guide directed the trial judge advocate to read to the members everything on page one of the charge sheet except data as to witnesses. This included data as to restraint. 153 

The 1921 Manual did not provide any detailed guidance to the members on how to exercise their sentencing discretion. The 1928 version, however, directed the members to consider "the character  [*117]  of the accused as given on former discharges, the number and character of the previous convictions, the circumstances extenuating or aggravating the offense itself, or any collateral feature thereof. . . ." 154 The Manual also reflected a concern that light sentences in cases triable by civil courts would adversely affect public opinion about the Army. 155 These provisions merely directed the court to consider the evidence available, and did not constitute a coherent rationale for sentencing. While the new procedures rendered slightly more information about an accused available (without any marked increase in trial complexity), sentencing decisions were still primarily based on the offense rather than the offender. 

The nonadversarial approach to sentencing was about to change, however. Under the 1949 Manual for Courts-Martial, the sentencing process was modified in two important respects: first, sentencing evidence available to the accused was expanded, with a limited government right or rebuttal. Second, some guidance on why and how to sentence was provided for the consideration of the court. 

Although previous Manuals had permitted the defense to introduce evidence of prior discharges as an extenuating factor, 156 the 1949 Manual allowed the prosecution to rebut such evidence, but only with other discharges. 157 This rule undoubtedly had the admirable purpose of preventing the defense from presenting a one-sided picture of the accused's prior service; unfortunately, this reasoning was not carried forward to explicitly permit the government to rebut other defense evidence permitted by the Manual, such as affidavits about the accused's character or evidence offered in extenuation of the offense. 158 Perhaps the drafters feared the consequences -- an expanded presentence procedure -- outweighed the benefits. That justification may have been a precursor of the pro-defense bias which permeated later sentencing procedures. 

While sentencing guidance was provided, it was minimal. The members were enjoined to adjudge a sentence that was "legal, appropriate, and adequate. . . ." 159 In addition to considering the evidence presented at the presentencing hearing, they were  [*118]  instructed to consider the need to render uniform sentences for similar offenses throughout the Army, although they were provided with no mechanism to determine what sentence ranges were normal for particular offenses. 160 Local conditions might dictate sentences more severe than the norm, an acknowledgement that the general deterrence value of sentencing was a proper consideration for the court. 

The 1949 Manual countenanced at least four goals for sentencing: consideration of the background of the offender (rehabilitation and individual deterrence), uniformity in sentencing (retribution and just deserts), consideration of local needs and conditions (general deterrence), and the need to preserve respect for the military justice system (denunciation). Unfortunately, the court was given no guidance on how to weigh these factors, or how to resolve the obvious conflicts between uniformity in sentencing and individualization of the sentence. Like its predecessors, the 1949 Manual failed to provide the sentencing agency with the information necessary to implement any sentencing philosophy, other than retribution. 

D. SENTENCING PRACTICES UNDER THE UCMJ: 1951-1968 
  
1. Introduction. 

The enactment of the Uniform Code of Military Justice and the promulgation of the 1951 Manual dramatically changed the character of the presentence hearing in courts-martial. The Manual established an adversarial sentencing hearing, thus altering the nature and scope of the sentencing process. In addition, the civilian judges of the newly created Court of Military Appeals interpreted and expanded the Manual's sentencing provisions to comport with their own notions of what the sentencing practice should be, often overruling the President in the process. 

Under the new presentencing procedures, the prosecution and defense were permitted to "present appropriate matter to aid the court in determining the kind and amount of punishment to be imposed." 161 Whether the rules governing the admissibility of evidence at such proceedings permitted the sentencing agency sufficient information to determine an appropriate sentence was another issue. 

 [*119]  The presentencing hearing consisted of both adversarial and nonadversarial procedures. After findings, the trial counsel presented the accused's service data, 162 and introduced evidence of previous convictions. 163 While the accused could object to this data, no hotly contested issues were likely to arise. 164 This relatively informal procedure, designed to provide the members with some background information about the accused, was simply a reiteration of past practices. 

The major changes in the sentencing procedure involved the use of a hearing separate from the findings to consider evidence in aggravation, extenuation, and mitigation, as well as rebuttal evidence. After a plea of guilty had been accepted and the trial counsel finished reading the accused's service data and prior convictions to the court, 165 he could then introduce admissible evidence in aggravation of the offense, 166 subject to the defense's right to cross-examine and rebut. 167 This aggravation hearing was the successor to earlier rules permitting the government to introduce such evidence before findings in guilty plea cases. 168 Since the accused was permitted to confront and cross-examine witnesses and to rebut the government's case under the previous practice, it was logically consistent to afford the accused the same rights when the timing of the introduction of aggravation evidence was changed. There was certainly no requirement to do so, however. 169 

 [*120]  The sentencing hearing then became the defense's show. The accused was permitted to make an unsworn statement, which was not "evidence." 170 Government rebuttal of such statements was limited to "statements of fact therein." 171 The defense could introduce a variety of information in extenuation and mitigation, to include specific acts of the accused as well as general good character evidence; the rules of evidence were relaxed to permit the consideration of affidavits, certificates, and other writings. 172 While the government could rebut such evidence, the rules of evidence were relaxed for the government only to permit introduction of discharge certificates. 173 Evidence offered on the findings could also be considered on sentencing. 174 The nature and extent of rebuttal evidence became a matter for considerable attention by the Court of Military Appeals. 

Paragraph 76a purported to provide the members a basis for determining an appropriate sentence. The guidance included an admonishment to adjudge the maximum sentence only in aggravated cases or when there was evidence of prior convictions. Prior convictions for less serious offenses should not be used alone to justify the maximum sentence. The members were also directed to effect sentence uniformity by considering sentences adjudged in similar offenses, subject to local needs. They were, however, to use their own discretion in adjudging sentence and were not to rely on higher authority to mitigate a severe sentence. Other sentencing considerations included the effect that a light sentence for offenses triable in civil courts would have on the reputation of the armed forces, and guidance on when the two types of punitive discharge would be appropriate. While the court was directed to consider certain evidence showing the character of the accused,  [*121]  the mitigating evidence was not one of the factors listed for the court's consideration. 175 

The sentencing guidelines in the 1951 Manual were merely a reiteration of the guidelines used previously, particularly those of the 1949 Manual. The guidelines did not reflect the impact of expanded sentencing evidence, and in fact, de-emphasized the efforts of paragraph 75 to increase the individualization of punishment. The philosophical bases for punishment otherwise remained much the same: retribution, denunciation, and individual and general deterrence. The deficiencies in previous sentencing guidelines remained. There was no real effort to structure the court's discretion; no information or standards provided to accomplish the goal of sentence uniformity; and the guidelines did not mandate adequate consideration of the individual being sentenced. Perhaps the absence of a mandate to consider mitigating factors was deliberate -- an effort to balance the defense slant 176 to the sentencing hearing by de-emphasizing it as a consideration during the sentence deliberations. 

Creation of a real appellate court system for the armed forces probably resulted in more far-reaching consequences for the sentencing process than did the Manual changes. The Manual merely created a sentencing hearing; the Court of Military Appeals determined its nature and extent. The unique fact-finding powers of the Boards of Review, and their ability to reduce courts-martial sentences, 177 also had an impact, but one not nearly so great as that of the Court of Military Appeals. The Court of Military Appeals' treatment of prior convictions; aggravation, extenuation and mitigation testimony; rebuttal evidence; uncharged misconduct and its impact on the sentence; argument of counsel; post-trial reviews and action; and the philosophical basis for sentencing will all be discussed at greater length. 
  
2. The Philosophy of Sentencing. 

The tension between the issue of unlawful command influence 178  [*122]  and the need to provide guidance to the sentencing authority was a troublesome one for the military appellate courts. Guidance could easily be equated with influence. Determining what types of guidance could lawfully be given to the court members and by whom was a difficult task, one the Court of Military Appeals solved by a judicial mandate to individualize sentences. In United States v. Mamaluy 179 the court ruled that members could not receive instructions directing them to consider sentences in similar cases. The court held that such instructions would interfere with the military policy to individualize sentences, and rejected uniformity as a goal of sentencing. How the court determined that individualized sentencing should be the primary goal of military sentencing is uncertain. The 1951 Manual certainly did not so provide. While the boards of review had also questioned the utility of the uniformity provision 180 they had considered a variety of sentencing philosophies permissible. 181 The Mamaluy opinion was to some extent presaged by United States v. Rinehart. 182 In Rinehart, the Court of Military Appeals prohibited the long-standing military practice of the members consulting the Manual for Courts-Martial during their deliberations. This prevented the members from being "unlawfully" influenced in their deliberations by Manual provisions stating, e.g., that thieves should not ordinarily be retained 183 or that local needs and conditions (such as a rash of AWOL offenses) could be used to enhance the punishment in a particular case. 184 
  
 [*123]  3. Aggravation Evidence. 

An emphasis on individualized punishment is somewhat at odds with the admissibility of aggravation evidence. If the purpose of punishment is only to reform and rehabilitate the offender, then information about the offense and the victim is of little utility. In rehabilitation philosophy, the focus is on what sort of person the offender is and what treatment or punishment will correct his deficiencies. The nature of the offense committed and the harm done to the victim are only important insofar as they reflect the offender's nature. Yet the appellate courts continued to sanction the admissibility of evidence which aggravated the offense, but refused to consider aggravating evidence which merely related to the offender. In United States v. Billingsley, 185 a trial counsel, focusing on the nature of the offender, asked an "aggravation" witness if he would take the accused back to work for him. The Board held that this was not proper aggravation, and would only be admissible in rebuttal. Proper aggravation evidence included information about the status of the victim 186 and the termination of an absence by apprehension. 187 Although evidence of remission of a previously adjudged bad conduct discharge three days before commission of the current offense was not admissible, 188 evidence that the accused had refused nonjudicial punishment for one of the offenses at trial was. 189 

Consideration on sentencing of evidence of uncharged misconduct became a matter of some concern to the Court of Military Appeals. Its treatment of such evidence was somewhat anomolous, given the emphasis on individualization of sentences. Certainly evidence that the accused had committed other offenses had a bearing on what type of punishment was needed, but the court refused to permit its consideration at sentencing, even when properly admitted on the merits of the case. 190 Even when the defense was responsible for the introduction of uncharged misconduct evidence at the sentencing hearing, the law officer was required, sua sponte, to instruct that it could not be considered. 191  [*124]  The instructions had to clearly prohibit the members' consideration of such evidence. 192 
  
4. Prior Convictions. 

Evidence of prior convictions could have a dramatic impact on the sentencing decision, either through a direct enhancement of the maximum punishment, or through more indirect means: revealing that the offender had not benefited from prior correction measures, or presented a more serious danger to society, and should therefore be sentenced more severely. Prior convictions have been used for both direct sentence enhancement 193 and for their impact on what sentence to impose, within the authorized range. 194 Recognizing the devastating impact prior convictions could have on an accused's sentence, the Court of Military Appeals formalized evidentiary rules regarding their admissibility. In United States v. Carter, 195 the court rejected the practice of the trial counsel merely announcing the prior convictions of the accused, and asking the defense if there was any objection to the data as read. The court followed the lead of the Army Board of Review in United States v. Arizona, 196 an opinion it cited with  [*125]  approval. 197 The Court of Military Appeals favored a formal approach: "[I]t would appear to be more desirable to have the document marked as an exhibit, shown to the accused, its admissibility determined, and, if admitted in evidence, then permit the trial counsel to read it to the court." 198 When the evidence of prior convictions was marked as an exhibit and attached to the record, although never formally introduced, the court did not find reversible error, although it condemned the practice. 199 The desire for appellate scrutiny of evidence of prior convictions was the reason for the differing results: even if not introduced, the documents were available for review on appeal. Although evidence of prior convictions helped to individualize the sentence, the court was unwilling to treat such information, with its negative impact on the accused, in the same manner as the data as to service, which was normally mitigating or neutral, and was in any event, always attached to the record through the charge sheet. 

Appellate defense counsel also attacked the "bare bones" nature of the evidence of prior convictions, arguing that the character of the offense, not merely the fact of conviction must be shown in order for the information to be useful in determining an adquate sentence. 200 While accepting the logic of the argument, Chief Judge Quinn was unwilling to engraft this requirement onto the Manual. 201 
  
5. Extenuation and Mitigation Evidence. 

The 1951 Manual authorized the introduction of a variety of evidence in extenuation and mitigation, and allowed considerable latitude in the means of presenting it. 202 Both the Court of Military Appeals and the boards of review were extremely reluctant to impose limitations on such evidence, although there were a few. The accused could not, after findings, deny an element  [*126]  of the offense, 203 nor could he offer evidence of the acquittal of his accomplice 204 or his eligibility for an administrative separation at the time of the offense. 205 While there is some basis for the rulings in the first two cases, since the evidence was either excluded by the Manual or unrelated to the accused himself, 206 the decision in United States v. Lucas, 207 on the accused's eligibility for administrative elimination, is more difficult to justify. Evidence of character and behavior disorders at the time of the offense would certainly be a mitigating factor, and one that should have some bearing on the sentence adjudged. Perhaps the Board and the law officer were second-guessing the defense counsel (who evidently felt the evidence was mitigating) and were concerned that evidence of eligibility for administrative separation would make the members more likely to adjudge a punitive discharge. This opinion was particularly surprising in view of an earlier Court of Military Appeals opinion, United States v. Cook. 208 In Cook, the law officer refused to instruct that the accused's mental condition, although not amounting to a defense of insanity, was a mitigating factor to be considered on sentencing. The court reversed. Perhaps the problem in Lucas was the method of presenting the evidence: eligibility under the regulations for an administrative separation was perilously close to interjecting Army policy into the members' deliberations, an action prohibited by the command influence decisions. 209 

Introduction of opinion evidence on sentencing ran into similar roadblocks, particularly when an opinion on the sentence to be adjudged was expressed: 

 [*127]  Such a recommendation as to the specific components of an appropriate sentence is not evidence in military courts-martial and when indiscriminately permitted to be used to influence the members of the court in determining a sentence under the guise of mitigation could constitute an interference with the duties of the court members. 210 
  
The Court of Military Appeals eventually finessed the issue: In United States v. Robbins, 211 the court ruled that the testimony of the accused's platoon sergeant that he would take the accused back to work for him should have been admitted. Since the evidence related to the accused's character, regardless of its opinion nature, it was admissible. 212 

Evidence from or about victims received conflicting treatment. Evidence that the victims of a larceny offense no longer desired to prosecute could be excluded. 213 That decision supported the individualized sentence rationale, but a board of review decision reducing an accused's sentence based on evidence that the victim of a rape offense had a history of prior unchaste conduct did not. 214 Evidently, the just deserts philosophy of sentencing was still accepted by military courts. 

Pretrial agreements in guilty plea cases affected extenuation and mitigation testimony. It had early been determined that a provision of a pretrial agreement which waived an accused's right  [*128]  to present mitigation evidence violated military due process. 215 Nevertheless, the Court of Military Appeals became concerned that sub rosa agreements not to present extenuation and mitigation evidence in such cases were common, and expressed a willingness, when such evidence was available but not presented, to reverse for ineffective assistance of counsel. 216 The Court of Military Appeals evidently felt that extenuation and mitigation evidence was so essential to a fair sentence that it was willing to substitute its judgment for that of the defense counsel. 217 The negotiated sentence limitations were not sufficient reason to limit the members' consideration of extenuation and mitigation evidence. 
  
6. Rebuttal Evidence. 

The adversarial presentencing hearing established in the 1951 Manual included the government's right to cross-examine defense sentencing witnesses and to rebut the extenuation and mitigation evidence. The evidentiary constraints the prosecution faced were much more stringent than those imposed on the defense. The government could call witnesses and introduce documents to rebut the defense evidence, but was limited by the rules of evidence. The essentially different nature of this hearing 218 did,  [*129]  however, prompt the Court of Military Appeals to relax somewhat the rules of evidence: 

It is not without significance that the Manual is replete with similar instances in which -- after findings -- certain rules of evidence are applied with diminished rigor in favor of both the accused and the government. . . . [M]anifestly, the leniency accorded both parties in the presentation of evidence after verdict was intended to permit the court-martial to take into consideration all information, which is relevant and reasonably reliable, as an aid in fixing sentence. 219 
  
Judge Brosman, however, promised more than he could deliver. Neither the Manual, the boards of review, nor the Court of Military Appeals were willing to countenance the same relaxation of the rules of evidence for the government as that accorded the defense. 

The rules of evidence would not be so relaxed as to permit the introduction of hearsay documents or testimony. 220 The government  [*130]  was permitted, however, to rebut evidence of specific acts of good character with both evidence of general bad character and specific bad acts. 221 Rebuttal could even extend to evidence which was otherwise inadmissible. 222 

The board of review decision in United States v. James 223 highlights the disturbing nature of the double standard on the admissibility of sentencing evidence. The board, citing a number of reasons for the relaxation of evidentiary requirements for defense evidence 224 , was apparently willing to countenance the presentation of testimony which conveyed a false impression to the members rather than allow the government to rebut such evidence with affidavits: 225 

The net effect of the affidavit was to unequivocally counter the defense image of a soldier who went absent without leave to comply with a court decree to support his family. He was given no chance to confront the witnesses against him concerning the damaging averments.  [*131]  We do not know whether or not he could have successfully attacked or impeached the testimony of the witness upon cross-examination and this does not concern us. What we are concerned with, however, is the fact he did not have the opportunity to do so. The right of confrontation is basic within the framework of military justice and a part of military due process. 226 

The board can hardly be faulted for following the Manual, 227 but its reliance on military due process 228 as a justification for the adversarial nature of the presentence hearing is disturbing. That justification implies that the nature of the hearing could not be changed to a nonadversarial one, or that the rules could not be relaxed for the government as well by merely changing the Manual. 
  
7. Argument of Counsel. 

The Court of Military Appeals and the boards of review were not adverse to finding that the Manual's silence did not mean prohibition in other aspects of sentencing. Although there was no provision in the 1951 Manual for argument of counsel on sentencing, the practice of such argument was countenanced by an early Air Force Board of Review opinion. 229 The Court of Military Appeals approved the practice in 1956. 230 Had the court realized what a can of worms would result, it might well have reconsidered its decision. The plethora of decisions on the limits  [*132]  of sentencing argument are beyond the scope of this article, 231 but the court's readiness to expand on the Manual's sentencing procedure in this area bears mention. 
  
8. Sentencing Post-trial. 

The post-trial review and action by the convening authority constituted a separate sentencing process, one which was subjected to considerable judicial scrutiny. Although the process of referring a record of trial to the staff judge advocate for review prior to action by the convening authority had existed under the Articles of War, 232 the UCMJ post-trial review 233 process was developed into the substantial equivalent of the federal presentence investigative report. The Court of Military Appeals closely monitored the information presented to the convening authority for his sentencing decision, with particular scrutiny of the information obtained in what were styled as "post trial clemency interviews." 234 

The development of the post-trial clemency interview highlights the paucity of the information available to the sentencing agency at trial. The necessity of instituting a formal procedure to obtain additional information from the accused and others illustrates the deficiencies of even the extenuation and mitigation procedures  [*133]  available. The members were expected to adjudge a "legal, appropriate, and adequate punishment" 235 based on their knowledge of the offense and the accused -- a punishment which was supposed to serve the needs of military society and the accused. Yet the clemency decision, which would have less far-reaching consequences for the accused and society, required additional information. Effectively, under this system, the sentence adjudged by the members was one for retribution and general deterrence purposes; the sentence as approved reflected the individualized concerns of rehabilitation and reformation. 

In early decisions, the distinction between the clemency report and the staff judge advocate's post-trial review was not clearly drawn. The clemency report was not directly sanctioned by the Manual; it was either authorized by regulation, as in the Air Force, 236 or as an adjunct to the convening authority's nearly unfettered discretion to approve only so much of the sentence adjudged as he determined should be approved. 237 Since the contents of the clemency report were normally included in the post-trial review, the distinction was often blurred. It became significant only when restrictions on matters contained in the post-trial review began to surface. 238 

The treatment of clemency interviews by the boards of review and the Court of Military Appeals was originally very positive. The report, while not always favorable to an accused, did provide an opportunity for the accused to make his best case for clemency: "The accused's best chance for sentence reduction within the courts-martial processes, comes in the initial review. It is only at that level of the appellate procedure, that he can project his traits of character and his attitudes in a personal interview." 239 

The contents of the post-trial review and clemency report were the subject of numerous appellate challenges. The scope of the interview was extensive, including information from the accused  [*134]  and a variety of other sources about his military and civilian records, personal traits, family life, intelligence, employment record, patterns of behavior, and previous convictions. 240 Consideration by the convening authority of such of this information as was unfavorable to an accused was frequently challenged, but the Court of Military Appeals held that it was not error for the convening authority to consider previous records of nonjudicial punishment; 241 any other information contained in an accused's service record; 242 or juvenile convictions. 243 It was impermissible, however, for the staff judge advocate to include post-trial misconduct in his review. 244 This distinction is hard to square with the concept of individualized punishment. While the accused could not be punished for his post-trial misconduct, it was certainly a factor that could influence a decision to award clemency. 

Problems of accuracy in the post-trial review and clemency report influenced the Court of Military Appeals to require that the accused be permitted to rebut any derogatory information furnished the convening authority. 245 To facilitate this rebuttal, the court suggested that the accused be provided a copy of the post-trial review, 246 an act it would later make mandatory. 247 The military was ahead of the federal courts in this regard; contents of presentence reports were not routinely disclosed to the defendant and his attorney until 1974. 248 Problems with challenges to the  [*135]  accuracy of the report on appeal or collateral attack provided an impetus for the change. 249 

Another problem with the clemency interview was the source of the information -- the accused. While it was the practice of the Air Force to give the accused rights warnings 250 prior to interviewing him, the Army Board of Review held it was not error to interview the accused post-trial without rights warnings. 251 The question of the right to counsel at such interviews also surfaced. Citing the voluntary nature of the interview, federal practice, and the lack of any requirement for counsel at a post-trial interview in regulations, the Navy Board of Review concluded that the accused had no right to counsel. 252 These issues would be addressed by the Court of Military Appeals after promulgation of the 1969 Manual. 

E. SENTENCING 1969-1975 
  
1. Manual Changes. 

The changes to the presentencing procedures made by the 1969 Manual were more fine-tuning than any major shift in direction. The adversarial nature of the presentencing hearing was maintained, in spite of the contrary federal practice. In fact, it took on more of the attributes of a mini-trial than before, 253 with provisions for argument of counsel 254 and the law-officer-to-military-judge transformation. 255 The trend toward expansion of the evidence available to the sentencing agency 256 continued, with modifications of the rules to permit conideration of more prior  [*136]  convictions; 257 data from the accused's personnel file which reflected the nature of his prior service; 258 and consideration of evidence of uncharged misconduct. 259 As the defense already had the virtually unlimited right to introduce evidence, this effectively expanded presentation of information detrimental to an accused, although the evidence available was still considerably more limited than the available in the federal criminal system. 260 

 [*137]  Most of the Manual guides on the discretion of the members were removed, particularly any which smacked of efforts to reduce individualized sentence consideration. 261 These were replaced, to some extent, with a more detailed listing of factors to consider in the individual case through the military judge's instructions. 262 Since the Court of Military Appeals had already prohibited consideration of most of these guides (and the members had never been given any guidance on how to apply them), their elimination from the Manual had little direct impact on sentencing. There was a concern, almost bordering on paranoia, that anything which could influence the members in their sentencing decision was improper. 
  
2. Sentencing Post-trial. 

Although the Court of Military Appeals had early expressed approval of broad-based sentencing information being available to the convening authority, 263 some back-tracking occurred, particularly when the information was not favorable to the accused. In 1972, the Court of Military Appeals ruled that the staff judge advocate could not include in his review sentencing evidence which had been excluded at trial, although the court stopped short of saying the convening authority could not consider it. 264  [*138]  Exclusion, deliberate or not, from the post-trial review of information favorable to the accused was likewise held to be error. 265 The Court of Military Appeals did not hesitate to review even the most miniscule omissions. 266 

In 1975, what has come to be known as the Goode 267 rule was judicially imposed, requiring the post-trial review to be served on the defense counsel before the convening authority took action on the case. The court's rationale for this requirement was summarized: "This case and others coming before the Court make it apparent that the post-trial review of the staff judge advocate has occasioned recurrent complaints about what should be included in it. Similar outcries have been voiced because of the misleading nature of certain reviews." 268 To some extent, Goode did for the post-trial process what the 1974 amendments to the Federal Rules of Criminal Procedure did for the presentence investigative report -- made it more accurate. 269 On another level, however, the Goode decision and others reflected the Court of Military Appeals' concern about reliance on, as well as the accuracy of, information not structured by the rules of evidence or tested by an adversarial process. 
  
 [*139]  3. Convictions and Personnel Records. 

The expanded evidence of prior convictions and information from the personnel records of the accused were fruitful areas of appellate litigation after the promulgation of the 1969 Manual. There were few challenges to the accuracy of such information, but many to its admissibility, both on policy and evidentiary grounds. The prior convictions rule was almost immediately revised by the Court of Military Appeals, as it violated the "spirit" of the Executive Order which promulgated the 1969 Manual. 270 The President had directed that changes in maximum punishments would not detrimentally affect those accused whose offenses occurred prior to the effective date of the new Manual. Since evidence of prior convictions could be considered by the sentencing agency, presumably resulting in a more severe sentence, the court held that convictions more than three years old or occurring in a prior enlistment were not admissible unless the offense for which the accused was being tried occurred after the effective date of the new Manual. 271 

The finality of a conviction was a condition precedent to its admission, but the Manual was not clear about how finality had to be shown, or who had the burden of demonstrating lack of finality. 272 Why finality was required at all is difficult to discern, particularly in view of the modifications of the rules to permit consideration of uncharged misconduct or other evidence of the character of the accused's service. The federal practice certainly did not require any showing of finality. 273 The military finality  [*140]  rule had an historical basis, and, all logic aside, that was apparently enough. 274 

Personnel records did provide a more complete picture of the accused's background for the sentencing agency, although both the Manual and regulations imposed certain restrictions on which records could be presented. 275 

Acceptance of this new rule did not come easily. The authority of the President to make administrative records, particularly those of nonjudicial punishment, admissible in sentencing survived a spirited attack: 

The grant of permissive authority to present optional materials from an accused's personnel records before sentencing by a court-martial having a military judge has an analogue in the presentence investigation under Rule 32 of the Federal Rules of Criminal Procedure. . . . Although the use of records of Article 15 punishment seems completely consistent with the practice in United States district courts, our decision depends on whether the provision for the use of evidence of nonjudicial punishment before sentencing is a valid exercise by the President of a congressional grant of authority. . . . We perceive nothing in the legislative history of Article 15 that is inconsistent with use of records of the nonjudicial punishment by a court-martial when it is deliberating on an appropriate sentence. 276 
  
 [*141]  Relevancy challenges were also made, with a similar lack of success. 277 

Deficiencies within the records themselves resulted in some challenges, not due to the accuracy of the records, but rather on grounds that the records were not properly filed. 278 This contrasts with the federal system, where only accuracy of the information is important. The federal approach was a more sensible one for the drafters of the Manual to have followed. 
  
4. Extenuation and Mitigation Evidence. 

The Court of Military Appeals was clearly biased in favor of evidence which would individualize a sentence, particularly in the accused's favor. United States v. Burfield 279 reflected that bias. In ruling that the trial judge had erred in excluding a stipulation of expected testimony from a psychiatrist that the accused was not likely to repeat his offense, the court established a standard for evaluating the relevance of sentencing evidence: will the witness or information be helpful to the court in adjudging an appropriate sentence or serve as a ground for a later clemency review. 280 The court expounded on sentencing philosophy as well: 

In determining a punishment, sentencing instrumentalities now look beyond the act that an accused has committed. Today, psychiatric evaluations of offenders and the nature of their behavior are often considered. Whether such behavior is likely to be repeated or is an  [*142]  isolated aberration on the accused's part is obviously of importance in determining the sentence to be imposed. 281 
  
The rehabilitative model of punishment was in full bloom. 
  
5. The Philosophy of Sentencing. 

Little, other than concern that the accused receive individual consideration and punishment, could justify the results in United States v. Lacey. 282 The Court of Military Appeals found error in the convening authority's statement of reasons for rejecting the military judge's clemency recommendation. The convening authority said that larceny was so prejudicial to discipline and order that it dictated immediate removal from the Navy. 283 General deterrence and the denunciation value of such sentences were apparently not appropriate sentencing concerns. 284 Further evidence of the demise of general deterrence and denunciation as a basis for sentencing military offenders can be found in United States v. Hill. 285 In adjudging sentence on an accused convicted of selling heroin, the military judge remarked: "Now you take that message back to those other pushers." 286 The Court of Military Appeals held that this violated the principle of individualized consideration established in United States v. Mamaluy. 287 

 [*143]  Earlier, in United States v. Rodriguez, 288 the court had prohibited the members from considering evidence of uncharged misconduct on sentencing. This decision was difficult to justify, given the court's bent toward individualization of punishment, since previous bad acts would seem to be highly relevant to the punishment an individual should receive. The court was apparently concerned that the accused would be sentenced for the uncharged acts as well. The difference is only of concern to philosophical purists, and that problem could, in any event, be cured by an instruction to sentence only for the offenses of which the accused was convicted. The drafters' amendments in the 1969 Manual to permit consideration of uncharged misconduct in imposing sentence were grudgingly accepted by the Court of Military Appeals, 289 but were characterized as ex post facto in effect for offenses arising before the effective date of the new 1969 Manual. 290 

F. 1975-1980 SENTENCING AND THE FLETCHER COURT 
  
1. Introduction. 

In 1975, Albert C. Fletcher became the Chief Judge of the Court of Military Appeals. He soon demonstrated the same sort of bias against sentencing evidence unfavorable to an accused which had characterized Senior Judge Ferguson's opinions. 291 The replacement of Senior Judge Ferguson with Judge Perry a year later did not constitute must of an improvement, from the government perspective, at least. When coupled with Judge Cook's bias against any consideration of general deterrence as a factor in sentencing an accussed, the Fletcher Court era would not be an easy one for the trial counsel seeking to introduce evidence during the presentencing phase. 
  
2. Sentencing Philosophy. 

Two decisions of the Fletcher court, United States v. Mosely 292 and United States v. Booker 293 caused a substantial portion of  [*144]  the subsequent presentencing appellate litigation. In Mosely, Judge Cook eliminated deterrence as a valid sentencing consideration in the military. Dismissing the federal courts' approval of deterrence of others as a sentencing goal, 294 Judge Cook concluded that the military's sentencing system was based on a concern for deterrence of individual offenders, while general deterrence was a proper factor only in setting the maximum limit on sentence in each offense. Individual deterrence was a proper concern of the sentencing agency; general deterrence was a proper concern for the President. 295 Judge Cook's curious explanation for prohibiting argument on general deterrence as a factor in sentencing certainly had no basis in the history of military sentencing philosophy. It was individual deterrence that was of relatively recent manufacture as a sentencing concern in the military. 296 While the UCMJ and the 1951 Manual had placed a somewhat greater emphasis on sentencing the individual as well as punishing the offense, the primary emphasis of the 1951 Manual was still clearly on general deterrence, retribution, and denunciation. 297 Individualization of sentences was a Court of Military Appeals and board of review creation, not that of the President or Congress. 

Judge Cook's ill-conceived decision opened the floodgates of appellate litigation to claims of error in even a passing reference to the effect a sentence might have on others. 298 In particularly  [*145]  well-reasoned arguments, Senior Judge Clause and Judge Costello of the Army Court of Military Review, concurring in United States v. Lucas, 299 urged the Court of Military Appeals to consider what it had done in Mosely. Senior Judge Clause equated military discipline with general deterrence, and suggested that the Court of Military Appeals could not seriously mean that the needs of discipline within a unit could not be considered in adjudging an appropriate sentence. 300 Judge Costello challenged Judge Cook's theory that general deterrence was only relevant as a consideration in fixing the maximum punishment for offenses: 

Deterrence theory has a place in military sentencing procedures today, just as it does in civilian practice. . . . The statement that application of deterrence theory results in a sentence higher than that which "otherwise would have been imposed" proceeds from a view of the criminal and his act which assumes that they can, somehow, be treated as separate from the society in which they existed when the act was committed and in which they continue to exist. In this sense, crime is a social act, an act denominated criminal because it has adverse consequences for others than the actor. When such an act is found to have been committed, the burdens of the wider consequences also fall upon the actor according to the demands of fairness. Given that calling one criminal severely to task will deter others from doing the same, each criminal then incurs the risk of becoming an occasion for society's lesson-teaching. Thus, there is no "otherwise would have been imposed" that might be considered. Punishment removed from the societal context is totally inconsistent with the view of crime as a social act. 301 

Fortunately, Mosely had a short (but active) life. 302 The decision  [*146]  can stand for the proposition that, while "the ethical interests served by punishment and reasoned choices among such competing interest is the business of both judges and ethicists" 303 judges should hesitate before elevating their individual views of the morality of punishment to a rule of law for an entire system of justice. 
  
3. Government Sentencing Evidence. 

The Booker decision and its progeny continued the trend of hyper-technical evaluation of government sentencing evidence. That approach to admission of convictions and personnel records was not, of course, entirely the unfettered choice of the Court of Military Appeals; the drafters of the 1969 Manual had chosen to allow the admission of these documents, but apparently had not chosen to otherwise relax the rules of evidence for the government during this phase of the trial. A document from an accused's personnel file was now relevant to sentencing, but its admissibility could still be challenged. The Court of Military Appeals simply decided to take a hard line on the admissibility challenges, based on due process grounds, if not the formal rules of evidence. 

The Court of Military Appeals, ostensibly relying on Supreme Court precedents that uncounseled prior convictions could not be used to enhance punishment, 304 restricted consideration of records of nonjudicial punishment 305 and records of summary court-martial 306 unless there was clear proof the accused had received or waived counsel. In so doing, the majority glossed over the fact that convictions by summary courts-martial are not criminal convictions 307 and proceedings under the provisions of Article 15, UCMJ are administrative, not judicial. 

Figuring out exactly what Booker meant was not an easy task. 308 While the decision directly concerned only the use of  [*147]  uncounseled summary court-martial convictions to invoke the "escalator clause" 309 of paragraph 127c of the 1969 Manual, dicta in the decision addressed the admission of uncounseled convictions contained in personnel records as evidence of the nature of the accused's prior service 310 and the use of uncounseled Article 15 proceedings in a similar manner. 311 Curiously, the Chief Judge relied on the due process clause of the fifth amendment to suggest that only those records of prior punishment in which counsel was provided or validly waived could be introduced on sentencing. While the fifth amendment could conceivably be used as a basis to require counsel in the earlier proceedings, due process was a minimal concern of federal court decisions on what could constitutionally be considered in the sentencing process. 312 

Exactly how a waiver of the right to counsel and the right to trial could be demonstrated was left up in the air; the Chief Judge's opinion was that a mere check mark on a form could not constitute a voluntary and intelligent waiver of an accused's rights under the standards of Johnson v. Zerbst. 313 

United States v. Mathews 314 eventually settled the question of Booker's dicta references to Article 15 records; the same rules would apply to their use for indirectly enhancing punishment: waiver of the right to demand trial and to consult counsel must be shown before the records could be considered. United  [*148]  States v. Syra 315 provided further indications that the Booker decision was not based on constitutional infirmities in the prior summary courts-martial and Article 15 proceedings, but rather on the Court of Military Appeals' concern about the fairness of such proceedings. Syra provided that only summary courts-martial and Article 15 proceedings conducted after the Booker decision would have to demonstrate compliance with the waiver rules. Booker would not apply retroactively. 316 Clearly then, Booker and its progeny were another effort by the Court of Military Appeals to impose the beliefs of individual judges about what was fair in the sentencing process on the armed forces. Certain language in the decision suggests that Booker was not really a sentencing case, but the court's attempt to impose certain due process standards on the summary court-martial and Article 15 proceedings by making their records inadmissible at subsequent criminal proceedings. 317 No wonder Brigader General Donald W. Hansen expressed the view that records of Article 15 punishment should not be admissible at courts-martial; 318 the requirements imposed on nonjudicial punishment proceedings in order to render them admissible at trial were simply not worth the cost. 

None of the courts of military review were happy with Booker, but the Navy Court of Military Review was the most vocal. The court pointed out that the Congressional decision to deny those aboard ship the right to refuse nonjudicial punishment and the unavailability of counsel under such circumstances made a waiver rule inapplicable; and the fundamentally different nature of the military justice system required different standards of due process. 319 The criticism became scathing at times: 

I believe Booker sets out bad law, which substantially changes the military justice-discipline system in the armed forces. I believe that this change is detrimental to the justice system and detrimental to the disciplinary structure of the armed forces. . . . The Booker rule requires that an offender be punished at court-martial,  [*149]  without recourse to his past service conduct. It requires uninformed decision making by sentencing authorities. . . . It erroneously assumes Commanding Officers are inept. Its effect is detrimental to the security of this country. . . . 320 
  
The Navy court responded by attempting to "out-due-process" the Chief Judge by applying literally the language of Booker, and finding that forms could not show a valid waiver. 321 The Army court responded by ignoring the Chief Judge's disparagement of "check marks" as insufficient evidence of waiver, and holding that a properly completed Department of the Army Form 2627, Record of Nonjudicial Punishment, satisfied the requirements of Booker. 322 

Booker's attempts to impose due process requirements not mandated by the President or Congress on the presentencing process remain a factor to be considered in determining what evidence should be admissible at a presentencing hearing. If Booker-type due process is the price of admissibility of nonjudicial punishment records, or those of other administrative hearings, the price may indeed be too high. If, however, Booker and its progeny were merely the Chief Judge's attempt to restructure the presentencing system to comport with his notions of fairness, then the rules governing admissibility of records of punishment under Articles 15 and 20 of the UCMJ could be rewritten to ease the "due process" requirements. 
  
4. Sentencing Post-Trial. 

The post-trial clemency interview met its demise in another of the Chief Judge's undertakings, United States v. Hill. 323 While ruling that rights warnings 324 were not necessary at such interviews, the court held that counsel was required. 325 The Court of Military Appeals had initially compared such interviews and reports to the federal presentence investigation, 326 a process  [*150]  without the involvement of counsel. 327 In spite of the previous analogies to the federal practice, 328 the court concluded that the post-trial responsibilities of the defense counsel included representation at a clemency interview. Hill drew clearly the distinction between the clemency interview and the post-trial review, 329 but concluded that, while the convening authority's discretion might not be limited, limits could be imposed on the manner in which clemency information was obtained. 

Interestingly, the Chief Judge took the opportunity in Hill to critique the military system for its failure to conform to the federal civilian model. In addition to the obvious deficiency of "jury" 330 sentencing, the most serious deficiency was the lack of anything resembling the federal presentence report. 331 This was somewhat of an anomolous position for an appellate judge who had set up numerous roadblocks to the admissibility of adverse sentencing evidence -- evidence which would have been readily considered in federal courts. Perhaps his decisions on admissibility of sentencing evidence in courts-martial were influenced by the fact that members often sentenced the accused. His decisions may have reflected a distrust of the impartiality of preparers of administrative records as well. Whatever the reason, the divergence in the Chief Judge's positions that the military should adopt a presentence report, and decisions requiring the government to tag each base before admitting sentencing evidence was somewhat incongruous. 

 [*151]  Not all Fletcher court opinions on sentencing evidence were anti-government. Building on the precedent in United States v. Burfield, 332 the court held that the government could rebut evidence that the accused no longer needed to be confined with expert testimony that the accused was likely to commit the same offenses if released, and that the accused was an accomplished liar. 333 The court acknowledged the differences between the military and the civilian practice: 

Military law limits the kind of matter adverse to an accused that the Government may present during the sentencing portion of a trial . . . . the military practice does not authorize "a completely full hearing" comparable to the "full-type presentencing report" used in the civilian courts. The limitation in issue here is that which requires government evidence to qualify as "rebuttal" to that presented by the accused. 334 
  
While the government was initially prohibited from introducing evidence of the accused's potential for recidivism, it could do so to rebut defense evidence on the lack of need for further rehabilitation. This limitation on the government was proper, based on paragraph 75 of the 1969 Manual; the question that should have been asked was: did the restrictions of the Manual make sense? 

The Manual limited the government's sentencing case in chief to matters reflecting the character of the accused's previous service. 335 The Court of Military Appeals interpreted this provision rather broadly in ruling that the reasons for an accused's removal from a nuclear duty position were a valid matter for further inquiry by the court members. 336 

G. SENTENCING 1980-1984: MANUAL AMENDMENTS AND CHANGES IN THE COURT OF MILITARY APPEALS 
  
1. Manual Changes. 

The 1981 amendments to paragraph 75 of the 1969 Manual introduced some significant changes to sentencing procedure. For  [*152]  the first time, paragraph 75 permitted the government to benefit from the relaxed rules of evidence, albeit only when it rebutted the defense extenuation and mitigation evidence. 337 Use of the relaxed procedures was still a matter for the discretion of the military judge, and could include use of letters, affidavits, certificates, and other writings. 338 Aggravation evidence still required a full adversarial hearing, with essentially the same rules of evidence as the trial on the merits. 339 

Rules governing the introduction of personal data, evidence of the character of the accused's prior service, and prior convictions were not substantially altered. Paragraph 75b(2) did attempt to limit the objections to data from the accused's personnel records to grounds of inaccuracy, incompleteness in a specific respect, or containing data not admissible, under the Military Rules of Evidence, as applied to sentencing. 340 The conviction rules were expanded to encompass civil convictions, subject to the same six-year limitation applied to military convictions. The rules of finality in the jurisdiction in which the conviction was had would determine admissibility in courts-martial. 341 

The standards for production of sentencing witnesses were tightened. 342 Given the latitude to introduce nontestimonial evidence on extenuation, mitigation, and in rebuttal, the application of standards different from those governing witness production for the merits of the case was reasonable. 343 
  
2. Changes in the Court. 

Robinson O. Everett became the Chief Judge of the Court of Military Appeals in April, 1980, replacing Judge Fletcher, who remained on the Court. While Chief Judge Everett shared Judge Fletcher's interest in the presentence investigative report as a model for military sentencing practice, he did not share Judge  [*153]  Fletcher's bias against sentencing evidence adverse to the accused. Within two years, the two major sentencing decisions of the Fletcher court would either be reversed, or extensively modified. 
  
3. Government Sentencing Evidence. 

The new Chief Judge took a position diametrically opposed to that of his predecessor on the admissibility of nonjudicial punishment and summary court-martial records. While indicating that he felt Booker had been wrongly decided, but that stare decisis dictated it nonetheless be followed, he broadly interpreted its requirements. 344 United States v. Mack, handed down only a few months after Judge Everett's arrival on the court, held admissible records of nonjudicial punishment which showed the accused had access to counsel before deciding whether to accept proceedings under Article 15. 345 In contract to Judge Fletcher's distrust of the Article 15 process, 346 Judge Everett exhibited strong support for consideration of these records in sentencing: 

[T]he records of nonjudicial punishment clearly fall within the wide ambit of the sources of information that may be considered by a judge in sentencing -- especially since the accused has full opportunity to question the record and to explain or deny the conduct referred to therein. . . . [it] indicates what rehabilitation measures have been previously applied. . . . a sentencing authority is fully entitled to consider the success or lack of success of prior punishments in determining what sentence may be appropriate for any offense for which an accused is to be sentenced. 347 
  
Judge Everett, however, had serious reservations about the military judge conducting any inquiry of the accused to sustain the admissibility of evidence adverse to the accused. 348 He concurred in a case in which the trial judge had conducted such an inquiry, 349 but only on the grounds that a guilty plea had  [*154]  waived the accused's fifth amendment rights. 350 

After the obfuscation of Booker, the Everett court was a refreshing change. Shortly after deciding Mack, the court handed down a series of decisions explaining exactly what deficiencies in a record of nonjudicial punishment would render that record inadmissible. 351 

Judge Everett's opinion on the so-called "Booker inquiry" eventually became the law. 352 Relying on the opinion of the Supreme Court in Estelle v. Smith, 353 the court held: "The salutary principle that a sentencing authority should be provided with as much information as possible for consideration in imposing an appropriate sentence does not in itself afford a legal basis for compelling an accused to provide information which will increase his sentence." 354 Judge Fletcher dissented. While some language in Estelle v. Smith did indicate that constitutional protections against self-incrimination apply in sentencing, Judge Fletcher may have had the better view of its applicability to  [*155]  military sentencing practices. Estelle v. Smith was a capital case, and the Supreme Court has recently applied more stringent requirements to sentencing evidence in capital cases. 355 There has been no major change in the federal presentence investigative report since Estelle v. Smith; the probation officer and the sentencing judge rely heavily on information obtained from the accused, although the information is not usually obtained in open court. 356 There is a distinction, however, between a trial judge compelling an accused to provide information and the voluntary process for obtaining it used in preparation of the presentence report. Since the latter process is still used in the federal system, apparently either Estelle v. Smith applies only in sentencing in capital cases, or only to compelled disclosures. 357 

Prior to the 1981 Manual amendments specifically authorizing admission of civilian convictions, the court had countenanced their consideration when the conviction was documented in the accused's personnel records. Judge Everett noted that such evidence helped to determine rehabilitative potential and saw no policy reason to exclude a conviction simply because of its civilian nature. 358 The Manual change actually worked to the prosecution's detriment, for it applied to civil convictions the same restrictive rules of admissibility that govern military convictions. In United States v. Krewson, 359 the trial counsel introduced a portion of the accused's personnel records which reflected a civil conviction for a similar offense, assault with intent to commit rape. The civilian offense had been committed after the courtmartial offense, which under the rules applied to military convictions rendered it inadmissible. 360 The Army Court of Military  [*156]  Review had held that the military convictions rule was inapplicable, even by analogy, since the conviction was contained in a personnel record which was otherwise admissible. 361 The Court of Military Appeals disagreed. Characterizing this as an attempt to "backdoor" the use of an otherwise inadmissible conviction, the court held that evidence of prior civilian convictions had to comply with the rules restricting the use of military convictions, even if they were properly included in the accused's personnel records. 362 The nature of the evidence, not its location, would control. The court's reliance on the rules governing use of convictions was misplaced, since at the time the record was introduced, the convictions rules applied only to court-martial convictions, 363 and the manual allowed other evidence of subsequent misconduct. 364 Perhaps, without directly saying so, the court was simply troubled by the fact that the two offenses were so similar that they were concerned about the prejudicial impact on the accused's sentence. 

Concern over the "back-door" use of sentencing information which was otherwise inadmissible led to the decision in United States v. Brown 365 A record of nonjudicial punishment too old to be properly filed in the accused's personnel records was included in a bar to reenlistment, as one of the supporting documents; the bar to reenlistment was then properly filed in the accused's personnel records. 366 It was error, the court held, not to redact the inadmissible Article 15 before introducing the bar packet. 367 Judge Cook dissented on the basis that the entire bar to enlistment packet was admissible under both the Manual and regulations. 368 While the court's opinion was unduly technical, the real problem was the competing considerations which led to the restrictive rules in the Army regulation governing records of nonjudicial punishment. 369 Concern over unduly stigmatizing an  [*157]  offender led to a two-year limitation on maintaining records in the personnel file; yet the rule mandating their removal at the end of this period meant that the sentencing authority at courts-martial might take a sentencing decision based on a distorted picture of the accused's prior disciplinary record. 

The court's preoccupation with the prejudicial impact of sentencing information adverse to an accused did not end with Judge Everett's arrival on the court. In United States v. Boles, 370 an opinion written by Judge Fletcher, the court held that not all evidence of the accused's prior misconduct contained in his personnel records was admissible, despite provisions of the Manual to the contrary. 371 Although an administrative letter of reprimand, which included a civilian police report, comported with Air Force regulations permitting it to be filed in the accused's personnel files, the court held the letter to be inadmissible. Without any support from the Manual, the court ruled that paragraph 75d did not encompass letters of reprimand which, as Judge Fletcher characterized it, were not prepared to correct or reprove, but rather with an eye toward aggravating a court-martial sentence. 372 Judge Fletcher noted that the military sentencing rules were not as broad as those in federal court, and suggested that sentencing by members was one reason. 373 Judge Fletcher was perhaps again attempting to change aspects of the military justice system by changing the rules of admissibility of evidence on sentencing. It had worked to some extent in Booker to change the nonjudicial punishment process; his carrot and stick approach might now work to abolish sentencing by members. What is curious is that the Chief Judge concurred in the opinion. In Mack, he had expressed confidence that members could give due consideration to records of uncharged misconduct, if properly guided by the military judge. 374 Judge Cook dissented in Boles, on the basis that the Manual permitted consideration of such material, once it was properly filed. 375 

One of the most disturbing sentencing opinions to come out of the Everett court was United States v. Morgan. 376 Aware that the trial counsel could rebut favorable information in the accused's personnel records, the defense counsel moved to have the trial  [*158]  counsel introduce the accused's entire personnel record, instead of offering only selected documents from it. The defense counsel was quite candid about his reasons; if the trial counsel were forced to offer the entire file, he could not rebut the favorable documents with unfavorable testimony. 377 Holding that the accused's personnel records were really one document, and that a rule of completeness required the introduction of the entire file upon defense counsel's objection, the court found error in the military judge's decision to allow the trial counsel first to offer the entire file, but then to rebut any favorable information contained in it. 378 Judge Everett favored the presentence report and considered the personnel records of the accused analogous to one; Morgan was an attempt to turn the personnel records into such a report and force the trial counsel to introduce it 379 by the expedient of treating the records as "an entity" for purposes of applying the rule of completeness. 

Judge Cook concurred in the result. Expressing his reservation about applying the rule of completeness to personnel records, he noted that the Manual contemplated an adversarial sentencing process. 380 He questioned the wisdom of this approach, as it would reduce the information available on sentencing: 

By forcing the trial counsel to introduce the "complete military personnel records" of the accused, if he choses to introduce any military personnel records at all, the  [*159]  majority places a block on the acquisition of evidence giving a complete picture of the accused's "past conduct and performance." For, if the complete MPRJ contains an incomplete, inaccurate, or outdated portrait of the accused, the trial counsel must either forgo introduction of it or present it in that condition without the possibility of rebutting it. Surely, this dilemma was not intended by paragraph 75 of the 1969 Manual, supra, certainly it defeats the purpose of the rule of completeness. 381 
  
While application of the Morgan rule could conceivably push the armed forces toward development of a presentence report, it would do so at the expense of valuable sentencing evidence in the interim. Government rebuttal of evidence in the personnel records would not be possible, thus eliminating one potential source of valuable sentencing information. Since the court left the armed forces a way out -- amendment of the Manual -- the change to a presentence report was not a likely result. 382 Why, then, did the court so contort the rule of completeness to achieve this result? At the time of the decision, extensive revisions of the UCMJ and the Manual were underway. Perhaps the court was trying to influence the direction of those revisions. 
  
4. Sentencing Argument. 

Judge Cook's brief war on general deterrence as a consideration for sentencing suffered a major defeat after Chief Judge Everett's arrival on the bench. Already aware that his opinion in Mosely was not popular with the court, 383 Judge Cook acquiesed in his own defeat. In United States v. Lania, 384 the court accepted anew the concept of general deterence as a valid sentencing consideration, noting the "near unanimity of views among federal and state sentencing authorities. . . ." 385 Judge Cook concurred in the  [*160]  result. While maintaining his belief that military practice was different, he concluded that further objection to general deterrence arguments was futile. 386 

Other sentencing arguments also received favorable treatment from the Everett court. The trial counsel's reference to an accused's unsworn statement by pointing out that the accused had not testified under oath was "fair prosecutorial comment." 387 The federal rule permitting the sentencing judge to consider the accused's mendacity as a factor bearing on his potential for rehabilitation 388 was adopted in the military, with the added requirement that the trial judge provide adequate instructions to the members delineating the purpose for which such evidence could be considered. 389 
  
5. Sentencing Post-trial. 

The limitations on the contents of post-trial reviews did not change under the Everett court. Requiring an opportunity for the defense to respond to unfavorable information, and a general distrust of the use of the review to convey unfavorable information were trends that continued. Oral supplementation of information in the post-trial review required the defense be given a right of response. 390 Evidence that the accused desired a discharge because he felt he had been unfairly treated could not be included in a post-trial review, 391 but "almost any other information favorable to the accused" could be considered in the convening authority's clemency decision. 392 
  
6. Aggravation. 

The scope of aggravation evidence was greatly expanded by the Everett court. Although the Manual provision on aggravation evidence seemed to indicate that it could only be introduced in a  [*161]  guilty plea case, and a number of decisions had so held, 393 the illogic of this position did not escape either the Court of Military Appeals or the Navy Court of Military Review. A plea of not guilty could prevent a great deal of aggravation evidence from reaching the court. In a rape case, for example, evidence that the victim suffered from rape trauma syndrome would rebut a defense of consent. If the defense were one of mistaken identity, the evidence would not be admissible, since it did not go to prove any disputed fact. The evidence could not be introduced in sentencing, although relevant to a retribution theory of punishment, since aggravation evidence was barred by the accused's not guilty plea. This anomolous result ended in United States v. Vickers. 394 Upholding the Navy court's decision that such evidence was highly relevant to the determination of an appropriate sentence, 395 the court concluded that, because the Manual did not prohibit consideration of aggravation evidence in not guilty plea cases, its relevance dictated its admissibility. Over a century of history to the contrary did not stand in the court's way. The court evidently considered victim impact evidence highly relevant in sentencing. 396 The issue of whether aggravation evidence had to be evidence which could have been introduced during the merits was considered in United States v. Hammond. 397 The court noted that paragraph 75b(4) of the Manual seemed to contemplate that aggravation evidence would be of the type admissible in a trial on the merits. 398 The court concluded that the Military Rules of Evidence made relevant information which could help the jury understand the evidence, and that therefore, an expert witness could testify during the sentencing proceedings about the effects of rape on women. 399 
  
7. Rebuttal 

Prosecution rebuttal evidence did not fare so well under the Everett court, however. Following Supreme Court precedents, 400  [*162]  the Court of Military Appeals ruled that an accused's testimony could not be impeached with a summary court-martial conviction. 401 The use of uncharged misconduct to cross-examine a defense sentencing witness was also restricted. 402 

Two decisions ostensibly favoring government rebuttal evidence portended further restrictions. In United States v. Donnelly, 403 the court found no prejudicial error when the trial counsel questioned a defense character witness about related misconduct to show the witness's lack of familiarity with the accused's offense. 404 The court noted the case was tried before a military judge alone, 405 and suggested that a different result might obtain in a trial with members. The Chief Judge concurred in the result, finding error, but no prejudice. 406 In United States v. Strong, 407 the trial counsel cross-examined a defense witness, who had testified about the accused's good duty performance and leadership ability, about an Article 15 the accused had received during the same time frame. The Article 15 form itself was inadmissible at trial. 408 Judge Cook wrote for the majority: "There is a substantial difference between the sort of evidence which may be introduced by the trial counsel under paragraph 75b and that which may be used as proper rebuttal under paragraph 75d." 409 While the decisions are favorable to the use of such rebuttal, the circumstances are not. The Chief Judge found error in both Donnelly and Strong. 410 He evidently favored a very technical approach to rebuttal; if the evidence is not otherwise admissible,  [*163]  its use in rebuttal is error. Since both Judge Cook and Judge Fletcher would shortly leave the court, the minority opinion was in a good position to become the law. 411 

H. SENTENCING UNDER THE MCM, 1984 AND MORE CHANGES IN THE COURT OF MILITARY APPEALS 

The 1984 Manual for Courts-Martial became effective 1 August 1984. An extensive revision of the 1969 Manual in both content and format, the Manual made several changes in sentencing. Perhaps more significant, though, are the changes not made in either the Manual or the UCMJ. Despite extensive debate on the subject, the accused's option to be sentenced by members was retained in the Military Justice Act of 1983. 412 Continuing the past practice, military judges would have the power only to recommend suspension of sentences, not the power to suspend them. Due to the controversy generated by these issues and other provisions, the Military Justice Act of 1983 directed that an advisory commission be appointed to conduct further study. 413 While the Advisory Commission Report was issued on 14 December 1984, no action has yet been taken on its recommendations. Changes to current sentencing practices were not recommended in the Report. 414 

Some of the Manual changes were very favorable to the prosecution. Paragraph 75 of the 1969 Manual was replaced by R.C.M. 1001, which, like previous Manual revisions, expanded the evidence available to the sentencing agency. The change with the biggest potential effect on sentencing and sentences was R.C.M. 1001(b)(5). It shifted to the prosecution the "first bite" at the issue of the accused's potential for rehabilitation. Instead of waiting patiently for an accused to open the door to rebuttal, the government could present opinion evidence in its sentencing case in chief of the accused's potential for rehabilitation. The defense could no longer control the introduction of rehabilitation evidence.  [*164]  To that extent, the new Manual made sentencing less of a defense show. 415 

There were limitations, however, on the prosecution's use of rehabilitation evidence in its sentencing case-in-chief. Only opinions were admissible. Relevant, specific acts could be the subject of cross-examination, however. While the new rule apparently contemplated that this evidence would typically be from the accused's chain of command, the rule leaves open the possibility of using experts to discuss the recidivistic tendencies of a particular accused 416 or even of a particular class of criminals, such as pedophiles. 417 

Some of the illogical rules on prior convictions were changed. The six-year rule was eliminated, as was the rule that most convictions be final. 418 Convictions by summary court-martial and special court-martial without a military judge are not admissible until completion of supervisory review. 

The new Manual attempted to overrule Morgan. It changed the prior rule on admission of the accused's personnel records to reflect that the accused could object to a particular document as incomplete, but could not force the trial counsel to introduce the entire personnel file. 419 In spite of language in Morgan which indicated that the Court of Military Appeals would accept a change to the Manual overruling its decision, Morgan has not died easily. In United States v. Salgado-Agosto, 420 a per curiam  [*165]  decision, 421 the Court of Military Appeals indicated that Military Rule of Evidence 106's rule of completeness still controls, notwithstanding other changes to Army regulations or the Manual. 422 Further efforts to eliminate the gamesmanship of the Morgan rule may well be necessary; perhaps the language of R.C.M. 1001(b)(2) was not clear enough for the court. 

The rules on aggravation evidence were modified to conform with Vickers. The analysis to the new rule explains that aggravation evidence applies only to the facts and circumstances surrounding the offense. Aggravating facts in the accused's background were not included. Whether the evidence would be admissible in a trial on the merits does not control. 423 The discussion following the rule focuses on victim impact evidence, to include financial, social, psychological, or medical impact; it also includes evidence of "significant adverse impact on the mission, discipline, or efficiency of the command directly and immediately resulting from the accused's offsense." 424 Why the qualifiers were placed on the showing of institutional harm is not clear. The drafters may have been concerned about overzealous trial counsel introducing evidence too remote to be of much probative value. 

The rule lists several additional factors the court may consider on sentencing: the mitigating factor of a guilty plea and evidence properly introduced on the findings, to include evidence of mental impairment of the accused and uncharged misconduct. 425 The phrasing of the provisions on uncharged misconduct and mental impairment appear to limit the court only to consideration of such evidence introduced on the merits, and not to provide an independent basis on which to introduce the evidence. Clearly, mental impairment of the accused is an extenuating or mitigating factor, and the rule should not be interpreted to prevent consideration of evidence of mental impairment introduced only during the sentencing phase of the trial. Evidence of uncharged misconduct, however, can otherwise be introduced under the sentencing rules as part of the accused's personnel records or as evidence in aggravation if the uncharged misconduct is related to the offense charged. Since specific acts which bear on the accused's potential for rehabilitation are admissible only on  [*166]  cross-examination, 426 other evidence of uncharged misconduct is not likely to be adduced. 

In United States v. Martin, 427 the court dealt with an issue which had long troubled the courts of review. In a trial on the merits, much evidence of uncharged misconduct becomes relevant, not to prove the accused is a bad person, but to show motive, plan, intent, knowledge, opportunity, or for other reasons. 428 Once an accused pleads guilty, such evidence only shows the accused is a person who should be punished more severely. While recognizing the anomaly of letting the accused's plea dictate the nature of the sentencing evidence, the courts of review had held that, even when part of a stipulation of fact, consideration of uncharged misconduct on sentencing was error. 429 The Court of Military Appeals held that evidence of the accused's bad character was highly relevant to sentence, and the accused could not, by his plea alone, restrict consideration of such evidence: 

An appropriate analysis of profferred government evidence on sentence is first to determine if the evidence tends to prove or disprove the existence of a fact or facts permitted by the sentencing rules. . . . If the answer is yes, then is the proffered evidence admissible under either the Military Rules of Evidence or the more relaxed rules for sentencing. In this case, the analysis would lead one to conclude that the confession was relevant to peove lack of mistake or motive or predisposition to commit the alleged offenses and tended to aggravate them. 430 
  
The balancing test of Military Rule of Evidence 403 would then be used to determine admissibility, although the danger of unfair prejudice would seem almost nonexistent in sentencing. Concurring in the result, the Chief Judge apparently would have limited such evidence to that showing the accused's state of mind, which he viewed as an aggravating or mitigating factor. 431 

 [*167]  The new Manual permitted trial counsel to argue for a specific sentence, and specified that reference to "generally accepted sentencing philosophies" was not error. The philosophies mentioned as appropriate for argument dovetail with those upon which the members are instructed. 432 The Manual itself does not provide any policy as to what theories or philosophies of sentencing the members should consider in adjudging an appropriate sentence, possibly to avoid any question of unlawful influence on the discretion of the sentencing agency. 

The post-trial review was effectively eliminated by the Military Justice Act of 1983. 433 The demise of the post-trial review can be attributed to the restrictions placed on it by the appellate courts, as well as the fact its contents had become a fruitful source for allegations of reversible error. The responsibility for providing the convening authority with clemency information and recommendations shifted to the accused; 434 action cannot be taken on the case until the defense makes submissions or until expiration of the time periods for doing so. The defense may bring errors in the trial to the attention of the convening authority and request relief. 435 Defense omissions rising to the level of ineffective assistance of counsel can result in reversible error. 436 

The new Manual maintains the adversarial system of sentencing. Accepting that decision, there is still considerable room for reform. What are the accepted purposes of sentencing in courts-martial, and are the new rules well suited to achieve those goals? Is the federal model suited to military sentencing? The analysis of R.C.M. 1001 indicates that federal practices can only be used in courts-martial to a limited degree. 437 Is that necessarily true? And if federal practices can be adopted, should they be? The answers to these questions cannot be found without considering just what the federal rules on sentencing, both statutory and judicial, are. 

 [*168]  V. SENTENCING IN FEDERAL COURTS 

A. CONSTITUTIONAL LIMITATIONS ON SENTENCING EVIDENCE 

Aside from the special rules applied to sentencing evidence in capital cases, 438 there are very few constitutional limits on what a judge may consider in imposing sentence. There are no rights of confrontation and cross-examination at the sentencing phase, 439 nor does the defendant have any due process right to compel disclosure of the evidence on which the judge relied. 440 Hearsay evidence may be considered. 441 Sentencing philosophies ranging from general deterrence 442 to rehabilitation 443 have been accepted by federal courts. 

What limitations do exist, then? The information upon which the judge relies must be factually accurate. 444 Uncounseled prior convictions may not be considered as convictions, but the underlying misconduct may permissibly enter the sentencing  [*169]  decision. 445 A defendant may not be penalized for the exercise of a constitutional right, 446 nor may a sentence be enhanced for conduct for which the defendant was not mentally responsible. 447 

The limitations are few, and are based primarily on due process grounds. 448 Any procedure which provides for factually accurate information and limits consideration of the prohibited factors will pass constitutional muster. 

B. SENTENCING PROCEDURES IN FEDERAL COURTS 

Sentences are rarely imposed immediately after conviction in federal court. 449 A presentence investigative report is normally prepared by the probation service of the court, 450 and encompasses information from a variety of sources (including the defendant) about the offense, the offender, co-defendants, the victim, and the salient factor score, from which the probable time period for custody is predicted. 451 The manual used to guide the probation officer's preparation of the report stresses accuracy, verification of information, and synthesis of the data. 452 

The contents of the report, other than the probation officer's recommendations, are usually disclosed to the defendant, 453 who  [*170]  must be permitted an opportunity to comment on the report. 454 The Comprehensive Crime Control Act of 1984 requires disclosure at least 10 days before sentencing. 455 In the court's discretion, the defendant may introduce testimony or other evidence to correct factual inaccuracies in the report. 456 Amendments to the Federal Rules of Criminal Procedure which take effect in November, 1986 will require the judge to make a finding as to any controverted matter or to expressly disavow reliance on the controverted matter in sentencing. 457 

The Sentencing Reform Act of 1984 requires the judge to impose a sentence which effectuates the purposes of the Act. 458 Normally, sentences imposed will be within a guideline range to be established by the Sentencing Commission. The judge may sentence outside the sentencing range, but only after finding an aggravating or mitigating factor which was not adequately considered by the Commission when the guidelines were promulgated. 459 The judge must place reasons for the sentence on the record in every case. 460 Until the Act becomes fully effective, a sense of the Senate resolution requests that judges sentence in accordance with the new rules. 461 

C. CRITICISMS OF THE FEDERAL PROCEDURE 
  
1. Nondisclosure. 

Rule 32(c) of the Federal Rules of Criminal Procedure still permits certain portions of the presentence report to be withheld from the accused. Withholding of any data considered by the sentencing agency is a valid grounds for criticism. The accused cannot rebut evidence of which he is unaware. The tradeoff may  [*171]  be a reduction in the evidence available to the judge; if confidential sources cannot be protected, they may dry up. The cases in which sources of information wish to remain anonymous are probably the cases in which the sentencing information is needed most -- those involving dangerous offenders. While cognizant of the disadvantages, the Model Act takes the position that total disclosure to the defendant is necessary, although it permits the report to be protected from public disclosure. 462 Section 18-5.4 of the ABA Sentencing Standards follows the federal model by narrowly restricting disclosure. The commentary notes: "No issue in the law of sentencing has attracted the same sustained attention and controversy as that of the defendant's asserted right to disclosure of the presentence report." 

Disclosure is not an issue in the current military practice; disclosure is total. 463 Adopting the federal model might result in making more information available to the sentencing agency, but the cost to the accused's rights would be too high. The present military practice of total disclosure should not be modified simply to conform to federal practice. Any incremental increase in the availability of sentencing information conditioned on nondisclosure is outweighed by the unfairness, perceived or actual, of sentencing an accused based on undisclosed evidence. 
  
2. Contents of the Report. 

Much criticism has also been leveled at the content of the presentence report. The criticisms fall into two general categories: problems with the accuracy of the information provided, and the value of the information to the sentencing decision. The Weston 464 case illustrates the accuracy problems: The presentence report indicated that Ms. Weston was a major drug dealer who made bi-weekly trips to Latin America, importing large quantities of drugs, and who had refused to assist law enforcement officers in a continuing investigation after her arrest. The defendant denied the allegations that she was a major drug supplier and that she had frequently travelled to Latin America. Before imposing the maximum punishment, the trial judge directed an in camera disclosure of the information upon which the report was based. 465 The appellate court characterized this information as "unsworn evidence detailing otherwise unvertified statements of a faceless informer that would not even support a search warrant or an  [*172]  arrest. . ." 466 Weston was faced with an impossible task: proving that the allegations were untrue. Recognizing this problem, the appellate court provided sentence relief, holding it impermissible to base a sentence on unverified information contested by the defendant. Yet, certain relevant conclusions can be legitimately drawn, even from unverified information. In United States v. Wondrack, 467 the defendant filed a late tax return which included $ 125,000 in "miscellaneous income." The probation officer who prepared the presentence report concluded the miscellaneous income was from drug trafficking, and that the defendant had used his job as a cargo handler at the airport to assist in drug smuggling. 468 The distinction between the two cases is simply the reliability of the information. 

The commentary to ABA Sentencing Standard 18-5.1 provides an extensive analysis of the accuracy problems in presentence investigations. Disclosure is certainly one solution, but not a complete one. When there is simply no basis for the allegations in the report, as in Weston, the right of rebuttal is worthless. A second solution is a requirement that probation officers verify the data used in preparing their reports. That is exactly the guidance currently given probation officers in preparing the reports: "Verify the facts contained in the presentence investigation report. . . . Clearly label any unverified information. Immeasurable harm may result from unverified information presented as fact." 469 

A second problem is the nature of the information presented. Although the probation officers who prepare the reports are instructed to be brief, clear, and to report experiences only to the extent they may assist the court in understanding the defendant, 470 the very nature of the report lends itself to becoming anecdotal. A human being is described in the report, not merely one incident in his life. The anecdotal nature of the reports has  [*173]  been a source of criticism. The ABA Sentencing Standards note that the rehabilitative focus of sentencing fostered the belief that the more information available to the sentencing judge, the better. 471 That assumption was challenged in an empirical study by Mr. John Hogarth of the sentencing practices of Canadian magistrates. 472 He concluded that the judge makes up his own mind about a sentence, and uses the presentence report to justify his conclusions. 473 He commented: "The notion that magistrates can sentence better if they know 'all about' offenders has been shown to be a myth." 474 

The accuracy of sentencing information provided the court-martial does not appear to be a problem. The vast majority of challenges to prosecution evidence come in the form of technical evidentiary objections, rather than objections to the accuracy of the data provided. The adversarial nature of the military sentencing hearing has a great deal to do with this difference: government sentencing evidence is available to the accused before the hearing, and any evidence which is inaccurate or untrue will likely be brought to the trial counsel's attention before it is introduced. The critique of the quantity of evidence in the presentence report does not apply to the military; the court-martial is hardly inundated with information. Presentation of the data which is available could be enhanced by synthesizing it into a report, but manpower shortages make adoption of anything resembling the presentence investigative report unlikely. 475 
  
3. Limited Right of Rebuttal. 

In comparison to the military sentencing system, the federal model provides only a limited right to rebut inaccurate or untrue information in the presentence report. Under the current federal procedures, the defendant's ability to present evidence to contradict the presentence report is limited by the discretion of the trial judge. That same limitation remains under the changes to Rule 32(c) made by the Comprehensive Crime Control Act of 1984, 476 but the changes do restrict consideration of the controverted  [*174]  material. Since the judge will either have to make a finding as to the controverted matter, or state that he is not considering the matter in imposing sentence, the defendant is more likely to object to questionable matters in the report. Under the new rule, he has a greater chance to prevent consideration of the objectionable material. While there are valid reasons for not turning the sentencing hearing in federal court into a second phase of the trial on the merits, 477 the change to Rule 32(c) portends a move in that direction. 

In contrast, the military practice permits the accused practically unlimited rights of rebuttal of prosecution sentencing evidence. The military system is more likely to ensure that only factually accurate informatin adverse to an accused will be considered. 

VI. CHANGE IN MILITARY SENTENCING PRACTICES 

Deficiencies exist within the sentencing system in the military. In contrast with the Model Act, the ABA Sentencing Standards, and the federal code, the military has not statutorily adopted any type of sentencing philosophy. Our judicially-derived emphasis on individualized sentences for rehabilitative purposes runs counter to the state and federal trend away from sentencing for rehabilitation. 478 Our sentencing rules are the result of traditions that have not been closely examined for continuing vitality. They are not designed to complement even those goals for sentencing which have passed judicial scrutiny. The current rules are the result of piecemeal changes to a sentencing process over a century old. This tinkering process has produced a system with rules that frustrate its stated purpose, that are logically inconsistent, and that are subject to skewed interpretations by appellate judges. Some sentencing reform is certainly needed; the question is: What can and should be changed? The proposals for change which follow proceed from two basic assumptions: first, that sentencing by members will be retained; 479 and second, that adoption of the  [*175]  federal sentencing structure is not feasible, nor appropriate for the military. 480 

Total adoption of the current federal model for sentencing is not feasible, either economically or philosophically. Development of any type of judicially supervised, professionally trained group to conduct presentence investigations and prepare reports would require commitment of already scarce personnel resources. Using existing resources, such as either military police personnel or those from administrative support fields will not provide the independence which characterizes the federal probation officer. Additionally, the federal system has been subjected to considerable criticism. The military would exchange a system which places considerable emphasis on protection of a accused's "rights" for one which is just developing such a concern. One strong point of the federal system, however, is that the information available to the sentencing judge is superior in quantity, and probably in quality, to that available in courts-martial. Unfortunately, the mechanisms for getting that information to the federal judges are inferior to those we presently use, at least in terms of ensuring the information is factually accurate and relevant. Adopting the current federal procedural rules would be a step backward for the accused, although it would streamline the sentencing process. 

There are a number of other cogent reasons to avoid wholesale engrafting of Rule 32(c) on the military justice system. The federal model contemplates that a defendant will not be sentenced immediately; a delay to prepare the presentence report and to submit it to the defendant and the prosecution is necessary in most cases. The military system simply cannot afford to have a convicted accused return to the command to await sentence. The potential disruption of morale and discipline in just these circumstances is one reason that the UCMJ provides that a sentence to confinement will be served immediately, while all other punishments are held in abeyance until they are ordered executed by the  [*176]  convening authority or an appellate court. 481 Placing everyone convicted of an offense in some sort of confinement to await the presentence report is equally unpalatable. Confinement might never be adjudged at trial, much less approved. Local post detention facilities are often inadequate for anything more than extremely short-term incarceration; transferring the accused to more adequate facilities would hamper preparation of any presentence report, since interviews with the defendant are a major feature of the probation office's method of preparation. 

Sentencing in the military justice system serves many purposes which are not factors in the federal system. Certainly protection of society is one of the major concerns of the military system as well as the federal one. The military sentencing authority must consider the impact on military society as well as society at large. With apologies to Judge Cook, there are stronger reasons in the military for general deterrence sentencing than there are in civilian society: the impact of each sentence on good order and discipline must be carefully weighed. In a large city, or large federal judicial division, an unusually light or harsh sentence may not even be noticed. The same cannot be said of a military unit. Returning a convicted soldier to duty may be the most appropriate result in an individual case; the impact, however, of that action on the command is a necessary factor in the calculation of an appropriate sentence. Most federal crimes can be classed as malum in se; 482 many military offenses are malum in se only in a military context. In a civilian context, they are merely malum prohibitum. 483 General deterrence sentencing, or perhaps more appropriately, sentencing for denunciative purposes is necessary to put these punitive articles in the proper focus: walking off the job is no longer an informal way of giving notice; it is a criminal offense, carrying criminal penalties. 

The difficulties of applying federal sentencing philosophies to the military justice system have been recognized by Congress; sentencing under the UCMJ is specifically exempted from the  [*177]  application of the new federal sentencing philosophy. 484 

Application of the sentencing guidelines procedure established by the Sentencing Reform Act is simply not practical for the military. The guidelines have uniformity of sentencing as a goal, and are designed to provide data to the sentencing judge on what range of penalties should be imposed for specific crimes, taking into account various mitigating and aggravating factors. The sentence ranges recommended cannot easily be adapted to military needs, since the military system does not have the same penalties available. Creation of guidelines unique to the military would be a time-consuming and cumbersome process. While there are strong reasons for weighing general deterrence more heavily as a sentencing factor in the military, there are equally strong reasons for individualizing sentences as well: we are rarely dealing with hardened criminals; manpower shortages may dictate that sentenced soldiers be returned to duty; we have a correctional system that is capable of retraining selected soldiers for return to duty; and our penal code defines certain acts as criminal offenses which are not criminal in the civilian society. 

The UCMJ should follow the federal criminal code in at least one respect, however. It should define the purposes for which a sentence by court-martial may lawfully be imposed. The sentencing guidance given to court members from the Military Judge's Benchbook 485 suffers from two deficiencies: it is not detailed enough to provide the members with sufficient guidance to structure their nearly unfettered discretion, 486 and as a Department of the Army Pamphlet, it can be judicially overruled. Given the Court of Military Appeals' penchant for overruling even Manual provisions designed to provide sentencing guidance, 487 nothing less than a UCMJ change will suffice to ensure that a particular sentencing philosophy will not become heresy with a change in the court. Changes to the UCMJ to provide guidance on why to sentence cannot be viewed as unlawful influence on the members, since the statute would, absent any constitutional  [*178]  conflicts, be a lawful one. Since the UCMJ gave the members nearly unfettered discretion in sentencing, the UCMJ should define the purposes for which sentences may be lawfully imposed. 

Sentencing instructions will, of course, still be required of the military judge. By providing a legislative basis for those instructions, their utility is enhanced and their validity is less likely to be seriously questioned, at least on philosophical grounds. 

What sentencing philosophies should be adopted by the military justice system? Deterrence, both general and individual, and denunciation have already been mentioned as legitimate concerns. Reformation or rehabilitation is a corollary to individual deterrence, and rehabilitation of offenders is certainly a valid concern. Retribution (or just deserts) was, historically, the primary basis for imposing sentence in the military system; its resurging acceptance in the civilian society as well indicates retribution should not be neglected as a reason for sentencing military offenders. 

Once the reasons for sentencing have been legislatively established, then the sentencing system can be scrutinized to determine if it enhances those goals. Our current sentencing rules and procedures are somewhat effective in providing the information necessary to impose an appropriate sentence, but suffer from some defects which can be primarily attributed to engrafting rules of evidence which are designed to prevent the conviction of the innocent rather than determine the just punishment of the guilty. To fully effectuate goals of deterrence, rehabilitation, denunciation, and retribution, certain changes can and should be made, without materially changing the adversarial structure of the sentencing hearing. 

Limitations on the nature and format of government sentencing evidence should be removed, and replaced with a simple rule of relevance. All relevant evidence, regardless of form, should be admissible. Relevance can be defined as evidence which will aid the members in imposing a sentence compatible with the goals for sentencing established for trials by court-martial. Rather than attempting to sort relevant sentencing evidence into neat little boxes such as "aggravation" or "rehabilitative potential" or reflective of "the character of the accused's prior service," any evidence which could be reasonably expected to aid the sentencing authority in imposing sentence should be admissible in the government's sentencing case in chief, so long as it contains some indicia of reliability. 

 [*179]  Nor should the rules which guide the form of evidence presented on the merits be permitted to restrict sentencing evidence. A victim's statement should be as readily admissible as the victim's testimony, subject of course, to the accused's right of rebuttal. Given the concern of the federal government as well as the armed forces for assisting victims of crimes, forcing a victim to present his or her story only through testimony is hard to justify. While rebuttal may be more difficult than cross-examination for the accused, the equities are on the side of the victim in the sentencing phase. Evidence of prior offenses contained in the accused's enlistment records may not be evidence of the accused's prior service, but may certainly have a bearing on the type and duration of punishment which should be imposed. 

Objections to sentencing evidence should be limited to grounds of factual inaccuracy and irrelevance. The absence of a check mark or even a legible signature should not bar admission of a record of nonjudicial punishment, absent an objection that the record pertains to some one else, or that the record reflects an event which did not occur. Objections which are currently frequently asserted, such as omissions in checking blocks on the form or the absence of results of appellate review are matters the defense can and should raise, but they should go to the weight given the document, not its admissibility. 

The adversarial sentencing system should be retained. The defense should continue to have the right to present all extenuation and mitigation evidence it desires, as well as the right to rebut matters presented by the government. The adversarial hearing should follow the format of the findings phase as far as presentation of evidence goes, i.e. direct examination of witnesses, followed by cross-examination and rebuttal, but hearsay rules should not be applied. The military judge should control the format, not the content of what is presented. This will provide for a fuller hearing than normally permitted in federal court, but will serve to reduce the gamesmanship which serves no real purpose at a sentencing hearing. 

The federal rules requiring disclosure of the presentence report prevent unfair surprise. The Manual's discovery rules serve the same purpose. The defense counsel who has not requested discovery of any documents the prosecution intends to introduce on sentencing cannot claim surprise or lack of opportunity to rebut. While the military judge should be given some discretion to  [*180]  deal with situations like the one which arose in Weston, 488 where rebuttal is impossible due to the completely fanciful nature of the "evidence" presented, the sentencing rules should clearly reflect that the rules of evidence as applied on the merits do not govern admissibility of sentencing evidence. 

Given that sentencing by members or military judges will continue to be an option of the accused, changes to the rules about what instructions the members may receive on the collateral consequence of a sentences are needed. The differences in the sentences imposed by judges as compared to members may well be due, at least in part, to deliberate attempts to keep the members ignorant about the consequences of the sentences they impose. It seems irrational to permit the members to hear testimony about a rehabilitative program for sex offenders at the United States Disciplinary Barracks but refuse to permit them to be told the sentence length necessary to be incarcerated there. The military judge, on the other hand, may legitimately consider what he or she knows about the confinement policies of the service. 489 The magnitude of the anomaly appears even greater when we consider that commanders and others may be informed about these policies at any time except when they are members of a court-martial. 490 The lack of information can work to the  [*181]  accused's disadvantage as well. For example, most soldiers sent to the U.S. Army Correctional Activity who do not receive a punitive discharge are administratively eliminated at the end of their sentence, with a general discharge. 491 If members were aware of this result, fewer punitive discharges might be adjudged, at least in borderline cases. 492 

One reason for the lighter sentences imposed by members as compared to military judges 493 may well be the judge's understanding (or misunderstanding) of the good time and parole release system. The members are instructed not to rely on the mitigation of their sentence by any higher authority. 494 The judge, on the other hand, has a difficult time disregarding what he knows, and may thus impose a harsher sentence. If the demise of the Federal Parole Commission, and indeed the whole parole system, affects the release of military convicts as well, providing information about the length of time served before release and the system for awarding good time credits may be a means of ameliorating the problem. 

VII. CONCLUSION 

The reform of the military sentencing system, urged over a decade ago by General Prugh, may finally come. The critical first step in this reform process is to define the goals for court-martial sentencing. In this process, the aims and purposes of military justice must dictate the result. Once goals for sentencing are adopted, the military sentencing procedures must be critically examined to determine how well they effectuate those goals. 

Our current sentencing practices, while in many ways superior to the federal procedure, are the result of happenstance rather than design. The evidentiary rules applied to sentencing irrationally limit the nature of the evidence considered by the sentencing agency. This protectionist approach strikes an imbalance between the rights of an accused and the interests of military society. A defense bias in the admissibility of evidence can  [*182]  conceivably be justified prior to findings, but once an offender has been convicted, the military's interest in adjudging an appropriate sentence becomes paramount. All information which is relevant and carries some indicia of reliability, whether technically hearsay or not, should be available to the sentencing agency. 

The current practice mandates uninformed sentencing. So long as sentencing by members is retained, they should have access, either through instructions or some alternative method, to the same type of information that military judges have about the collateral consequences of the sentences they impose. Adjudging a fair and adequate sentence is an extremely difficult undertaking; without an understanding of correctional policies and practices, such as good-time credits and parole, it becomes a matter of chance, rather than an informed choice. 

Given the climate of sentencing reform permeating both the federal and state criminal justice systems, an in-depth examination of the military sentencing system is appropriate. If changes are not undertaken after a logical, systematic examination of our philosophy and practice, an activist Court of Military Appeals is likely to impose on the military its own concept of a proper sentencing practice. If the court's previous "noble experiments" in reforming sentencing practice are any indication, the changes will not be to the advantage of the government. 
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4. Preservation of good order and discipline in the military. 
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n7 See infra text accompanying notes 291-322. 



n8 U.S. Const. art. I, § 8 charges Congress with the responsibility for establishing rules governing the land and naval forces. The President has inherent authority over the armed forces by virtue of his position as Commander-in-Chief, (U.S. Const. art. II, § 2) as well as authority delegated to him by Congress through UCMJ art. 36(a). 



n9 See, e.g., National Institute of Justice, Sentencing Reform in the United States: History, Content, and Effect (1985) at 4-6 [hereinafter Sentencing Reform in the U.S.]. 



n10 See Model Act, supra note 6, § 3-102(5), and comment thereto; American Friends Service Committee, Struggle for Justice (1971) (a radical critique of sentencing) [hereinafter Struggle for Justice]; Martinson, What Works -- Questions and Answers About Prison Reform, 35 Pub. Interest 22 (Spring 1974). The commentary to the ABA Sentencing Standards § 18-2.2 provides this perspective on the demise of rehabilitation as a justification for punishment: "The evaluation that a rehabilitative model for sentencing has been a noble experiment but one that has largely failed is reached with considerable reluctance." 



n11 The Sentencing Reform Act of 1984, Chapter 11 of the Comprehensive Crime Control Act of 1984, Pub. L. No. 98-473, 98 Stat. 1987, legislatively prescribes appropriate purposes for sentencing offenders. Rehabilitation of the offender is an accepted purpose in determining the initial sentence, but release dates are no longer keyed to whether the inmate has been "rehabilitated," as parole is abolished by the Act. See also Kennedy, The Sentencing Reform Act of 1984, 32 Fed. B. News & J. 62 (1985). Senator Kennedy was one of the principal sponsors of the Sentencing Reform Act of 1984. 



n12 MCM, 1984, Rule for Court-Martial 1001 [hereinafter R.C.M. 1001]. 



n13 U.S. Const. amend. V. 



n14 U.S. Const. amend. VI. 



n15 The Military Justice Act of 1983 Advisory Commission Report [hereinafter Adv. Comm. Rep.] recommended against adopting the civilian model of sentencing by judge alone in all noncapital cases. 1 Adv. Comm. Rep. at 10. Two members of the commission dissented. Id. In view of the controversial nature of this issue, the opposition to removing sentencing authority from the members of both convening authorities and defense counsel (see 2 Adv. Comm. Rep. at 368), and the Commission's recommendation, it is highly unlikely that this proposal will be adopted. 



n16 Fed. R. Crim. P. 32(c). See also Probation Div., Admin. Office of the U.S. Courts, Pub. No. 105, The Presentence Investigative Report (1984) [hereinafter Presentence Inves. Rep.]. 



n17 Fed. R. Crim. P. 32(c). 



n18 10 U.S.C. § 836(a) (1982) provides: 

Pretrial, trial, and post-trial procedures, including modes of proof, for cases arising under this chapter triable in courts-martial, military commissions and other military tribunals, and procedures for courts of inquiry, may be prescribed by the President by regulations which shall, so far as he considers practicable, apply the principles of law and the rules of evidence generally recognized in the trial of criminal cases in the United States district courts, but which may not be contrary to or inconsistent with this chapter. 



n19 Id. Courts-martial try cases under circumstances entirely different from those in federal district courts; many military offenses have no civilian counterparts. The federal practice, with its more intricate procedures, is not necessarily better, particularly when the differences in purpose of the two systems are considered. As two critics of the adoption of the federal model note: 

It does little good to bow to the majesty of legal procedural gloss if, when all is done, the organization is still manned by drug addicts and incapable of battle or is still manned by lawless men who, on the battlefield, rape, rob and pillage. The view, apparently vested with popular support both within and without the Department of Defense, which sees the wholesale assimilation of civilian criminal law by the military society, whether in one large dose or by piecemeal efforts and without regard to the environment in which the assimilated law is to function, constitutes a royal invitation to a command performance in a disaster. 
  
1. Adv. Comm. Rep., supra note 15, at 56 (Minority report of C. Mitchell & E.M. Byrne). 



n20 1 Adv. Comm. Rep., supra note 15, at 6. A contrary view is expressed in a minority report on the issue of sentencing by military judge alone: "The tension described above [between military judges and commanders] is based on a fundamental misapprehension as to the nature of a court-martial sentence. It is a criminal judgement of a court of the United States, not an expression of the will of the command or its officers in disciplinary matters." Id. at 40 (Minority report by Sterritt) Mr. Sterritt is eloquent, but it is he who is mistaken about the fundamental nature of a court-martial sentence; it is both a criminal judgment, and a means to foster discipline in the command. 



n21 There is considerable debate, however, over the types of punishment which can or should be imposed. Capital punishment is an obvious area of controversy. The use of prisons has been challenged on both ethical and practical grounds. See Struggle for Justice, supra note 10. 



n22 I. Kant, The Metaphysical Elements of Justice (J. Ladd trans. 1965). 



n23 J. Bentham, An Introduction to the Principles of Morals and Legislation, (1789). 



n24 Exodus 22:24-25 (King James). 



n25 I. Kant, supra note 22, at 99. 



n26 Just deserts (or retribution) is selected as the major factor in sentencing decisions by the Model Act, art. 3. There is a subtle distinction between retribution and just deserts: "Hence punishment must be guided by the notion of desert, a less emotionally charged designation than the more familiar concept of retribution." C. Silberman, Criminal Violence, Criminal Justice 189 (1978). 



n27 There is a clear trend toward determinate or fixed sentences in both the state and federal arenas. See Sentencing Reform in the U.S., supra note 9. 



n28 The Sentencing Reform Act of 1984, Pub. L. No. 98-472, 98 Stat. 1987, the Model Act, and the ABA Sentencing Standards all propose a sentencing commission to establish guidelines for sentencing that incorporate extenuating and aggravating factors in determining the punishment range for each offense. 



n29 Pub. L. No. 97-291, 96 Stat. 1248 (1982) (codified in 18 U.S.C.). 



n30 18 U.S.C. § 1512(a) (1982) permits sentences of up to 10 years if intimidation, threats or force are used. 



n31 Pub. L. 97-291, § 6, 18 U.S.C. § 1512 note (Supp. III 1985). State laws implementing similar programs are discussed in Anderson and Woodard, Victim and Witness Assistance: New State Laws and the System's Response, 68 Judicature 221 (1985). The armed services have implemented the Victim and Witness Protection Act by regulations establishing programs to assist victims and witnesses. See, e.g., Dep't of Army, Reg. No. 27-10, Legal Services -- Military Justice (10 Dec. 1985) ch. 18 [hereinafter AR 27-10]. 



n32 Pub. L. 98-473, 98 Stat. 1976 (1984). 



n33 18 U.S.C. §§ 3521-3528 (Supp. III 1985). 



n34 18 U.S.C. § 3521 (Supp. III 1985). 



n35 18 U.S.C. § 3525 (Supp. III 1985). 



n36 Fed. R. Crim. P. 32(c)(2)(B). This provision was added by the Victim and Witness Protection Act of 1982. One drawback to this procedure, from the standpoint of the victim at least, is that the information contained in the impact statement will probably be provided to the defendant. See also Presentence Inves. Rep., supra note 16, for an example of a victim impact statement. 



n37 C. Silberman, supra note 26. 



n38 18 U.S.C. § 3556 (Supp. III 1985). The law prior to 1984 permitted restitution orders only as a condition of probation. 18 U.S.C. § 3651 (1976) (repealed 1984). 



n39 Restitution orders may not exceed the ability of the offender to pay. 18 U.S.C. § 3553 (Supp. III 1985). 



n40 42 U.S.C. §§ 10601-04 (Supp. III 1985). The vast majority of the funds collected for this purpose are designated for grants to state victim assistance programs. 



n41 18 U.S.C. § 3555 (Supp. III 1985). 



n42 The ABA Sentencing Standards and the Model Act, supra note 6, both cite sentence disparities as a reason for adopting determinate sentencing. Senator Kennedy, one of the principal sponsors of the Sentencing Reform Act of 1984, has indicated that concern over the sentencing disparities among federal judges was a primary reason for adoption of the act. Kennedy, supra note 11. See also Sentence Reform in the U.S., supra note 9, for some explanations of the state trend toward determinate sentencing. 



n43 See, e.g., Wilson, Thinking About Crime (1975). 



n44 J. Bentham, supra note 23, at ch. XIII, p. 1, n.1. 



n45 Id., ch. XIV, at 1. 



n46 See supra note 10 and accompanying text. 



n47 18 U.S.C. § 3553(2)(D) (Supp. III 1985). 



n48 ABA Sentencing Standards, supra note 6, § 18-3.2(a)(v). 



n49 Model Act, supra note 6, § 3, prefatory note (emphasis original). 



n50 The death penalty is the ultimate in incapacitation. 



n51 The problem of crime in prisons is another issue entirely. See C. Silberman, supra note 26, at ch. 10, and citations thereto. 



n52 See Deterrence and Incapacitation: Estimating the Effects of Criminal Sanctions on Crime Rates (A. Blumstein, J. Cohen, and D. Nagin, eds. 1978) and Erlich, The Deterrent Effect of Capital Punishment: A Question of Life and Death, 65 Am. Econ. Rev. 397 (1975) for views from each side of the debate on the deterrent effect of capital punishment. 



n53 C. Silberman, supra note 26, at 190. 



n54 H. Gross, A Theory of Criminal Justice 400-12 (1979). 



n55 Id. at 400-401. 



n56 The introduction to the ABA Sentencing Standards takes the position: "No one reason or purpose, standing alone, can satisfactorily supply a comprehensive theory of punishment." 



n57 P. O'Donnell, M. Churgin, & D. Curtis, Toward a Just and Effective Sentencing System (1977) [hereinafter O'Donnell, Churgin & Curtis]. 



n58 O'Donnell uses the term "special deterrence" in this proposal to refer to general deterrence: 

a. whether a reasonable possibility exists that the criminal behavior for which the defendant is being sentenced can be deterred by incarceration; 

b. whether a reasonable possibility exists that failure to penalize such behavior by incarceration will result in a substantial increase in similar criminal behavior on the part of others; 

c. whether, on the basis of the nature and circumstances of the offense and the characteristics and circumstances of the defendant, a substantial probability exists that the defendant will abstain from criminal behavior if not sentenced to a term of imprisonment. 
  
Id. at 45. 



n59 Incapacitation can only be justified under this system after considering whether probation is sufficient incapacitation; whether, due to the nature and circumstances of the offense, the defendant will have the opportunity to repeat his crime; and whether the defendant's physical or mental condition will render him unlikely to repeat the offense. Id. at 45-46. 



n60 The proposed criteria limit sentences for rehabilitative purposes to no more than 24 months, and require the sentencing judge to find "compelling need" for incarceration; to consider whether incarceration can best accomplish rehabilitation, and to consider the availability of rehabilitative programs tailored to the defendant's needs. Id. at 47. 



n61 Imprisonment solely for denunciative purposes is limited to those cases where the court finds clear and convincing evidence of a need for it; such sentences would be subject to review for abuse of discretion. Id. at 48-49. 



n62 The sentence imposed would be the longest sentence required by any one of the four criteria; the sentences would not be aggregated. Id. at 52. 



n63 Id. at 1-3. 



n64 Id. 



n65 18 U.S.C. 3553 (Supp. III 1985). 



n66 The Act does not limit sentences imposed for rehabilitative purposes to 24 months, for example. See supra note 60. 



n67 ABA Sentencing Standards, supra note 6, § 18-3.2 and Model Act, supra note 6, §§ 3-101 to -102. The principal difference between the federal code and the approaches taken by the ABA Sentencing Standards and the Model Act is the weight given to rehabilitation as a purpose for sentence. Compare § 3-102(5)-(6) of the Model Act: 

(5) The potential or lack of potential for the rehabilitation or treatment of the defendant should not be considered in determining the sentence alternative or length of term to be imposed. . . . (6) The prediction of the potential for future criminality by a particular defendant, unless based on prior criminal conduct or acts designated as a crime under the law, should not be considered in determining his sentence alternative or the length of term to be imposed. 
  
and § 18-3.2(v)-(vi) of the ABA Sentencing Standards: "(v) The offender's need for rehabilitation or treatment should not be considered as a justification for imposing restraints in excess of those clearly justified on other grounds. . . . (vi) The offender's predicted likelihood of recidivism is too speculative a concept to be considered at sentencing. . . ." with 18 U.S.C. §§ 3553(a)(1) and (2)(D). 



n68 The Salient Factor Score is currently provided to the sentencing judge as part of the presentence report. The score is computed using a number of variables, rating both the offense and the offender. Offender characteristics include education level, marital status, and prior incarcerations. Offenses are rated according to their severity. Possession of a small amount of marijuana rates very low on the severity scale; armed robbery rates very high. An offender classed as a very good parole risk based on his personal characteristics would be paroled much sooner for an armed robbery conviction than would an offender rated a poor parole risk. See, e.g., O'Donnell, Churgin & Curtis, supra note 57, at 29-30. 



n69 Coffee, The Repressed Issues of Sentencing: Accountability, Predictibility, and Equality in the Era of the Sentencing Commission, 66 Geo. L.J. 975-1053 (Apr. 1978) and Coffee, The Future of Sentencing Reform: Emerging Legal Issues in the Individualization of Justice, 73 Mich. L. Rev. 1361, 1405-1410 (1975). In each of these articles, Professor Coffee expresses some concern about the fact that the race of the offender, while not an "official" factor in the salient factor score, effectively becomes a factor through the use of criteria such as education level, marital status, and prior convictions. See also Frankel and Orland, Sentencing Commissions and Guidelines, 73 Geo. L.J. 225, 231-246 (1984). Although the authors are in favor of the new federal sentencing standards, they express some concern about viewing them as a cure-all for the problems, real or imagined, within the federal system. 



n70 Sentencing Reform Act § 235(a), 18 U.S.C. § 3551 note (Supp. III 1985). This date will probably be extended, due to the Sentencing Commission's inability to complete the drafting of the guidelines by the target date. 



n71 Sentencing Reform Act § 218(a)(5), Pub. L. No. 98-473, 98 Stat. 2027 (1984). A five year phase-out program is provided for offenders sentenced under the old system. Pub. L. No. 98-473, 98 Stat. at 2032 (1984). 



n72 18 U.S.C. §§ 3559, 3583 (Supp. III 1985). 



n73 Good time credit is earned at the rate of fifty-four days for each year served. None is earned during the first year. 18 U.S.C. § 3624(b) (Supp. III 1985). 



n74 18 U.S.C. § 3583 (Supp. III 1985). 



n75 28 U.S.C. § 994(p) (Supp. III 1985). 



n76 Either the government or the accused may appeal a sentence which is outside the range established by the Sentencing Commission, or one which is imposed in violation of law. 18 U.S.C. § 3742 (Supp. III 1985). 



n77 The sentence ultimately imposed has a much greater impact on the individual than does the mere fact of conviction. 



n78 Deportation and loss of citizenship are somewhat analogous to adjudging a punitive discharge. The individual deported is expelled from the country, but hardly with the kind of stigma attached to a punitive discharge. Deportation may be ordered for reasons which have little to do with the worth of the individual to society, but rather to the irregular method by which residence in the country was gained. Loss of citizenship certainly carries a stigma, but it is not a criminal sanction in the same sense as a punitive discharge is. 



n79 While the sentencing range to be established in the sentencing guidelines may change the sentences imposed, it does not change the maximum authorized by statute. The sentence range places limits on the judge's discretion, but a sentence outside the range is legal (although it must be justified by the judge), so long as it does not exceed the statutory maximum. 18 U.S.C. §§ 3553, 3559 (Supp. III 1985). 



n80 See, e.g., UCMJ art. 99. Death is the only penalty authorized for spies. UCMJ art. 106. Other articles specify death as the maximum penalty which may be imposed, but permit lesser penalties as well. 



n81 Prior to 1890, the only limitations on punishments were those found in the Articles of War and the customs of the service. Congress gave the President the authority to prescribe limits for punishment of enlisted men by the Act of September 27, 1890, 26 Stat. 491, ch. 998, which were promulgated as Gen. Orders. No. 21, HQ of the Army (27 Feb. 1891). 



n82 See, e.g., UCMJ art. 55: "Punishment by flogging, or by branding, marking, or tattooing on the body, or any other cruel or unusual punishment, may not be adjudged by a court-martial or inflicted upon any person subject to this chapter. The use of irons, single or double, except for the purpose of safe custody, is prohibited." and art. 58a (providing for reduction of any enlisted member sentenced to a punitive discharge, confinement, or hard labor without confinement). 



n83 UCMJ arts. 77-134. 



n84 18 U.S.C. § 3551(b) (Supp. III 1985). See supra text accompanying notes 38-41. 



n85 18 U.S.C. § 3551(a) (Supp. III 1985). 



n86 Sentences prescribed for certain offenses under the Articles of War rendered the act of adjudging sentence simply ministerial: once conviction of such an offense occurred, the court-martial was without power to impose any sentence other than that prescribed in the Article. See W. Winthrop, Military Law and Precedents 395 (2d ed. 1920). 



n87 Prior to amendment of the Articles of War to permit the President to set upper limits on punishments for specific offenses, supra note 81, any sentence permitted by the customs of the service could be imposed, subject only to the discretion of the court-martial. 



n88 Act of Sep. 27, 1890, 26 Stat 491, ch. 998. 



n89 See, e.g., Exec. Order No. 330B, June 12, 1905. 



n90 See, e.g., Manual for Courts-Martial, Courts of Inquiry, and Retiring Boards, 1901 (Rev. ed.) at pp. 48-57; MCM, 1917, para. 349. The Executive Orders did not prescribe a maximum penalty for every offense under the Articles of War. 



n91 Manual for Courts-Martial, Courts of Inquiry, and Retiring Boards, 1908, para. 342 [hereinafter MCM, 1908]. 



n92 MCM, 1917, para. 349 (Art. VII, Sec. 2). 



n93 R.C.M. 1003. 



n94 UCMJ art. 71(d). Article 72 provides for vacation of suspended punishments. Revocation of probation in the federal system is governed by 18 U.S.C. § 3565 (Supp. III 1985). An analogous procedure is used to vacate suspended sentences in the military. See UCMJ art. 72. The Court of Military Appeals has applied Supreme Court precedents in probation revocation proceedings to suspension vacation proceedings under this article. United States v. Hurd, 7 M.J. 18 (C.M.A. 1979). 



n95 Dept. of Army, Reg. No. 190-47, The United States Army Correctional System (1 Oct. 1978) (hereinafter AR 190-47). Parole is not, strictly speaking, a punishment in the sense that an individual cannot be sentenced to parole under either system. It is a mitigation of the adjudged punishment to confinement. 



n96 AR 190-47 (C1, Nov. 1980), para. 12-22. The Sentencing Reform Act § 218, Pub. L. No. 98-473, 98 Stat. 2027 (1984) repeals 18 U.S.C. Chapter 311, Parole. Section 235, 18 U.S.C. § 3551 note (Supp. III 1985), provides that individuals on parole after a five year phase-out period will be transferred to the supervision of the U.S. district courts. Under the Sentencing Reform Act, the demise of the federal Parole Commission and the shifting of the responsibility for supervising federal parolees to the federal courts may have far-reaching consequences for the parole system at the United States Disciplinary Barracks. The federal courts may not be willing to assume the responsibility for supervision of military parolees. Without parole as a release valve for the United States Displinary Barracks, which is already operating at or near capacity, sentences of prisoners may either be commuted to make room for new prisoners, or some sort of military post-release supervision program may be instituted. 



n97 R.C.M. 705(c)(2)(C). MCM, 1984 contains the first uniform rules on pretrial agreements for the armed forces. Prior rules were formulated either by service regulation or were judicially imposed. Restitution provisions in pretrial agreements were accepted by the appellate courts prior to adoption of this provision. United States v. Callahan, 8 M.J. 804 (N.C.M.R. 1980); United States v. Brown, 4 M.J. 654 (A.C.M.R. 1977). 



n98 Cf. United States v. Occhi, 2 M.J. 60, 62 (C.M.A. 1976) (convening authority enters a conviction, not the court-martial). 



n99 UCMJ art. 60(c). 



n100 UCMJ art. 57(c); R.C.M. 1101(b). 



n101 UCMJ art. 57. 



n102 UCMJ art. 71. 



n103 Much of the debate on the issue of giving military judges the power to suspend sentences focused on the impact that returning a convicted soldier under a suspended sentence to the command might have on discipline. "The decision to suspend a discharge must take into account the needs of the service as well as the interests of the individual." 1 Adv. Comm. Rep., supra note 15, at 6. The reasons for the Commission's decision that military judges should not be granted this power were best summed up by Major General Robert C. Oaks: 

Military judges are not in a position to assess the effect on discipline, morale and good order that retaining a convicted military member would have on the command. Only a commander can determine this . . . the military judge does not exercise supervisory control over the member serving a suspended sentence. . . . This is the responsibility of the commander. 
  
Id. at 230. 



n104 Lance, A Criminal Punitive Discharge -- An Effective Punishment?, 79 Mil. L. Rev. 1 (1978). 



n105 Administrative reductions of enlisted members of the Army may be made for either misconduct or inefficiency. Dep't of Army, Reg. No. 600-200, Enlisted Personnel Management System, ch. 6 (15 Jan. 1986). 



n106 At inferior courts-martial, where punitive discharges are not authorized, the sentences which may be imposed are limited to forfeitures, fines, confinement (or lesser forms of restraints on liberty), and reduction. R.C.M. 1003. If reduction is unavailable as a separate punishment, the sentence may be more likely to include a short period of confinement as a means of achieving a reduction. 



n107 Most soldiers confined as the result of a court-martial conviction who did not also receive a punitive discharge are administratively separated at the end of their sentence. In the Army in 1985, about 2% of the soldiers receiving sentences from four months to two years were returned to duty. Telephone interview with Captain Roland D. Meisner, Judge Advocate General's Corps, United States Army Correctional Activity, Fort Riley, Kansas (20 Mar. 1986). This number can be expected to rise as the number of available recruits in the general population continues to decline. Dep't of Army, Reg. No. 601-280, Army Reenlistment Program, para. 2-19g (20 July 1984), requires a waiver from the Commanding General of the Military Personnel Center before a soldier with any court-martial conviction may be permitted to reenlist. 



n108 The information contained in a 201 file may, in some instances, be more useful than the plenthora of data about an individual in a presentence investigative report, but it is hardly more complete. Compare 18 U.S.C. § 3663 (1982) ("No limitation shall be placed on the information concerning the background, character, and conduct of a person convicted of an offense which a court of the United States may receive and consider for the purpose of imposing an appropriate sentence.") with the restrictions placed on the admissibility of evidence in the presentencing hearing in a court-martial contained in R.C.M. 1001. See also Presentence Inves. Rep., supra note 16 (includes sample reports and detailed guidance for preparing presentence reports) and National Probation and Parole Association, Guides for Sentencing (1957) (an older guide for preparing the presentence report). Much of the information contained in the presentence report is simply inadmissible under the present military rules, based on its hearsay nature. 



n109 Manual for Courts-Martial, United States, 1951 para. 75 [hereinafter MCM, 1951] established the presentencing hearing as an integral part of the courts-martial procedure. 



n110 Gen. Orders. No. 41, HQ of the Army (26 June 1886). 



n111 Discussed infra text accompanying notes 117-119. 



n112 S. Benet, supra note 4, at 137. 



n113 W. Winthrop, supra note 86, at 397. 



n114 Sentencing was solely the province of the members until 1969, when sentencing by judge alone was introduced as an option of the accused. UCMJ art. 16, amended by The Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1355 (1968); MCM, 1969, para. 39b(5). 



n115 W. Winthrop, supra note 86, at 397: 

Should one or more members see fit to recommend the prisoner to mercy, because mitigating circumstances have appeared during the trial which could not be taken in determining the degree of guilt or the extent of punishment, their recommendation will not be embraced in the body of the sentence. 



n116 Id. at 396 (emphasis original): 

Thus, proof of valuable service, general good character, or other extraneous circumstances favorable to the accused but foreign to the merits of the case . . . cannot -- strictly -- be allowed to affect the discretion of the court in imposing sentence. . . . In practice, however, the fact that the accused is shown to have had a good character or record in the service prior to his offence is in general permitted to enter into the question of the punishment to be imposed. . . . Regularly, however, the same is rather ground for mitigation of punishment by the reviewing authority than for a milder judgment on the part of the court. 



n117 Id. at 278-280. In discussing the history of such hearings, Colonel Winthrop indicated they were originally authorized in 1829, but only in capital cases and those involving desertion. The practice fell into disfavor after 1857, but was revived during the Civil War. 



n118 Ray, Instructions for Courts-Martial and Judge Advocates 24 (1890) (citing Winthrop's Digest, p. 376). 



n119 Id. 



n120 Evidence presented on the merits was certainly used during sentencing. The accused was permitted to introduce evidence of good character, not only in defense, but in mitigation as well: 

At military law, evidence of character, which is always admissible, is comparatively seldom offered strictly or exclusively in defence; but, when introduced, is usually intended partly or principally, as in mitigation of the punishment which may follow upon conviction. . . . It need have no reference to the nature of the charge, but may exhibit the reputation or record of the accused in the service, for efficiency, fidelity, subordination, temperance, courage, or any of the traits or habits that go to make the good officer or soldier. It also need not be limited to general character, but may include particular acts of good conduct, bravery, & c. It may also be either oral or written; consisting, if the latter, of testimonials from superior officers, recommendations for promotion, honorable mention in orders, awards of medals of honor, certificates of merit, warrants as noncommissioned officers, honorable discharges, & c., of which the originals or copies should be appended to the record of trial. Such evidence, in the event of conviction, may avail to lessen the measure of punishment if the same be discretionary with the court; if mandatory it may form the basis of a recommendation by the members and a mitigation or pardon by the reviewing officer. . . . Rebutting evidence of bad character, in military cases, may be of similar form and nature to the evidence introduced of good character. 
  
W. Winthrop, supra note 86, at 351-352 (emphasis original). When the separate sentencing hearing was authorized in 1951, both the form of presentation and content of such evidence were preserved in that hearing. See infra text accompanying notes 161-176. 



n121 W. Winthrop, supra note 86, at 387. This language was extensively quoted in the various Manuals for Courts-Martial. See, e.g., MCM, 1917, para. 307. 



n122 G. Davis, The Military Laws of the United States, 147 (1st ed. 1898). 



n123 Id. See also Ray, supra note 118, at 37. 



n124 W. Winthrop, supra note 86, at 387-388: "Copies of records introduced in evidence may of course be contested by the accused, as to the genuineness or correctness of the record, but should not be rejected for immaterial and presumably clerical errors in the copy." See also G. Davis, supra note 122 at 147-148: "It is unauthorized for the judge advocate to introduce, or the court to admit, as evidence of previous convictions (or in connection with proper evidence of the same), the statement of service, etc., required by para. 927, A.R. of 1895, to be furnished to the convening authority with the charges." 



n125 G. Davis, supra note 122, at 148: [T]he term 'previous conviction' means a conviction to which effect has been given by the approval of the sentence by competent authority." 



n126 W. Winthrop, supra note 122, at 388. 



n127 See, e.g., MCM, 1917, para. 306; MCM, 1908, at 48. 



n128 W. Winthrop, supra note 86, at 387. 



n129 Id. at 389. 



n130 Id. 



n131 Id. 



n132 Earlier rules had imposed timeliness constraints only to the extent that the previous convictions were used to increase the limit of maximum punishment. See, e.g., Gen. Orders No. 16, HQ of the Army (25 Mar. 1895). 



n133 MCM, 1907, pp. 46-47; Manual for Courts-Martial, 1908, p. 47 [hereinafter MCM, 1908]; and MCM 1917, para. 306. 



n134 MCM, 1917, para. 307. 



n135 Certainly sentences were influenced by factors other than retribution prior to this time. See, e.g., G. Davis, supra note 122, at 157: "The considerations which have influenced courts in this direction [that of light sentences] have in general been derived from the youth, inexperience or good character of the prisoner. . . ." The shift in emphasis at this time, however, came not from the consideration by individual members of the nature and circumstances of the accused as well as the offense, but rather from official pronouncements. 



n136 MCM, 1917, para. 340. 



n137 Until 1957, the members of a court-martial were permitted to consult the Manual for Courts-Martial during their deliberations on findings and sentence. This procedure was changed by judicial fiat in United States v. Rinehart, 8 C.M.A. 402, 24 C.M.R. 212 (1957). 



n138 MCM, 1917, para. 342. 



n139 MCM 1907, para. 340 indicated that the United States Disciplinary Barracks had some success with returning certain classes of deserters to duty. 



n140 Gen. Order No. 77, War Dep't (10 Jun. 1911). 



n141 Gen. Order No. 204, War Dep't (15 Dec. 1908). 



n142 Winthrop indicated that the usual peacetime sentence for desertion was a dishonorable discharge, total forfeitures, and confinement from one to five years. In wartime, death was common, particularly for bounty-jumpers (those who joined only for the enlistment bonus and then disappeared) and desertion to the enemy. W. Winthrop, supra note 86, at 644-645. 



n143 Exec. Order No. 980, 25 Nov. 1908, provided: "This order prescribes the maximum limit of punishment for the offenses named, and this limit is intended for those cases in which the severest punishment should be awarded. In other cases the punishment should be graded down according to the extenuating circumstances." (emphasis original). 



n144 MCM, 1928, para. 79c; Manual for Courts-Martial, 1921, para. 306 [hereinafter MCM 1921]. 



n145 Exec. Order No. 3367, 10 Dec. 1920, Sec. V. 



n146 MCM, 1921, para. 306. The 1928 MCM, para. 79c contained a similar provision. The Executive Order establishing maximum sentences contained in the 1928 MCM did not, however, specify the mode of proof for prior convictions. Para. 68 of that Manual required proof of prior convictions by the record of trial or the orders, applying the rules governing admissibility of documentary evidence used in trials on the merits. 



n147 MCM, 1921, para. 306. The 1928 MCM, para. 79c, permitted objection by the defense on unspecified "proper grounds." 



n148 MCM, 1921, para. 306. 



n149 McComsey, Outline of Procedure for Trials Before Courts-Martial, The Infantry School 15 (Rev. ed. 1943); U.S. Infantry Association, Courts-Martial Procedure 114 (1921) [hereinafter Courts-Martial Procedure]. Both guides indicate that the accepted practice was for the trial judge advocate to read the previous convictions from the accused's service record, and to ask the accused if there were any objections to the data as read. The 1943 guide required that the extract of the service record be marked as an exhibit and forwarded with the record. 



n150 MCM, 1928, para. 271. 



n151 MCM, 1921, Appendix 5. 



n152 Courts-Martial Procedure, supra note 149, at 114-115. 



n153 McComsey, supra note 149, at 15. 



n154 MCM, 1928, para. 80. 



n155 Id. 



n156 See, e.g., MCM, 1921, para. 270. 



n157 MCM, 1949, para. 79d. 



n158 Id. at para. 132b. 



n159 Id. at para. 80a. 



n160 Id. The nature and circumstances of each offense was still a proper matter for consideration. 



n161 MCM, 1951, para. 75a. 



n162 Id. at para. 75b(1). This information was limited to age, pay, current and prior service, and data as to restraint. 



n163 Id. at para. 75b(2). Only convictions which occurred during the current enlistment and within three years of any offense of which the accused was convicted were admissible. This represents an expansion of the one-year rule of previous Manuals, discussed supra text accompanying notes 120-134. 



n164 See Appendix 8, MCM 1951, at 520. This trial guide suggests that if the defense complains of error and the matter cannot be readily verified, the claimed error will be noted in the record. Additional evidence would be required only for matters of importance. 



n165 Para 75c required the trial counsel to introduce "evidence" of prior convictions. The MCM, 1951 Trial Guide found in Appendix 8 apparently contemplated that, absent any defense objections, the trial counsel would merely read the data reflecting prior convictions, and would introduce admissible evidence only when the defense so required. This conflict was later resolved adversely to the government by the Court of Military Appeals. United States v. Carter, 1 C.M.A. 108, 2 C.M.R. 14 (1952), discussed infra notes 195-198 and accompanying text. 



n166 MCM, 1951, para. 75c(3). 



n167 Id. para. 75d. 



n168 Discussed supra text accompanying notes 117-119. 



n169 In 1948, the United States Supreme Court had ruled that the evidence considered by a court in sentencing must be factually correct. Townsend v. Burke, 348 U.S. 736 (1948). The next year, in Williams v. New York, 337 U.S. 241 (1949) the Court held that a sentencing procedure in which the defendant was not permitted confrontation and cross-examination rights, and in which hearsay was considered, was constitutionally valid. While Williams involved sentencing by a judge (after the jury recommended a sentence), the distinctions drawn in the case between the need for rules of evidence on findings and their lack of utility in sentencing would apply equally to members sentencing. Id. at 247. The military sentencing would apply equally to members sentencing. Id. at 247. The military practice of members adjudging a sentence which can be modified, albeit only in the accused's favor, by the convening authority is analogous to the New York procedure used during the Williams trial. The sentencing judge in New York was permitted to impose a sentence in excess of that adjudged by the jury. 



n170 MCM, 1951, para. 75a indicated that evidence introduced during sentencing could be used to sustain the findings. By so classifying the accused's unsworn statement, para. 75c ensured that it could not be used against him to perfect an otherwise deficient finding of guilty. 



n171 Id. 



n172 Id. 



n173 Id. para. 75c(4). 



n174 See, e.g. para. 123, which permitted consideration of the mental condition of the accused as a factor in adjudging sentence even when it was not sufficient to establish a sanity defense. 



n175 MCM 1951, para. 76a(2). 



n176 To some extent, the relaxation of the rules of evidence for the defense during the sentencing hearing worked to the government's overall advantage. If affidavits were admissible, there would be a reduced need to produce defense witnesses, thus saving money. To the extent that live testimony would carry greater weight with the members, affidavits were an advantage to the prosecution. The economic argument can be turned around: it would also be more economical to permit the government to offer affidavits in rebuttal of defense affidavits, rather than requiring admissible evidence, i.e., witnesses. 



n177 UCMJ art. 66(c). 



n178 UCMJ art. 37. 



n179 10 C.M.A. 102, 106, 27 C.M.R. 176, 180 (1959). 



n180 See, e.g., United States v. Dowling, 18 C.M.R. 670 (A.F.B.R. 1954). The president of the court had requested information on sentences in comparable cases, which the law officer refused to provide. In upholding the law officer's decision, the Board opined that paragraph 76a simply permitted the court members to consider sentences that they had previously adjudged. Id. at 679. 



n181 See, e.g., United States v. Weller, 18 C.M.R. 473 (A.F.B.R. 1954) (protection of society, discipline, general deterrence); United States v. Jennings, 17 C.M.R. 457 (N.B.R. 1954) (general deterrence and denunciation). In an earlier Court of Military Appeals opinion, United States v. Barrow, 9 C.M.A. 343, 26 C.M.R. 123 (1958), Juege Latimer had approved of a variety of reasons for punishing military offenders, in addition to individualization of sentences: 

In civilian courts, a judge is primarily concerned with the protection of society, the discipline of the wrongdoer, the reformation and rehabilitation potential of the accused, and the deterrent effect on others who are apt to offend against society. Those are all essential matters to be considered by a convening authority but, in addition, he must consider the accused's value to the service if he is retained and the impact on discipline if he permits an incorrigible to remain in close association with other members of the armed services. 



n182 8 C.M.A. 402, 24 C.M.R. 212 (1957). 



n183 MCM, 1951, para. 33h. The assistant trial counsel had urged the members to consider this provision in Rinehart. Id. at 404-405, 214-215. 



n184 MCM, 1951, para. 76c(4). 



n185 20 C.M.R. 917, 919 (A.F.B.R. 1955). 



n186 United States v. Baker, 34 C.M.R. 833, 839 (A.F.B.R. 1964). 



n187 United States v. Lopez, 38 C.M.R. 663 (A.B.R. 1968). 



n188 United States v. Allen, 21 C.M.R. 609 (C.G.B.R. 1956). 



n189 United States v. Abbott, 17 C.M.A. 405, 37 C.M.R. 405 (1967). The court did not specifically hold that the record of nonjudicial punishment was aggravation evidence, although that is how the trial counsel characterized the document. 



n190 United States v. Pendergrass, 17 C.M.A. 391, 38 C.M.R. 189 (1967). 



n191 United States v. Averette, 17 C.M.A. 319, 38 C.M.R. 117 (1967). The accused made a sworn statement in which he admitted a civilian conviction. No limiting instruction was requested or given. Chief Judge Quinn dissented, arguing that the testimony was sworn, properly admitted, and relevant to the issue of punishment, for it indicated the type of person the accused was -- certainly a concern relevant to individualized punishment. Id. at 320, 38 C.M.R. at 118. See also United States v. Baskin, 17 C.M.A. 315, 318, 38 C.M.R. 113, 115 (1967). Baskin involved an unsworn statement. Citing the need to encourage a free flow of information from the accused in the presentence hearing, the court justified exclusing evidence of uncharged misconduct on sentencing. 



n192 In United States v. Vogel, 17 C.M.A. 198, 199, 37 C.M.R. 462, 463 (1967), the accused, convicted of possession and transfer of marijuana, testified that he had used marijuana as well. The law officer's instruction: "He is not charged with nor is he punished for, the use of marijuana. These matters have been presented to the court by the accused and they are facts and factors which the court can consider in determining what an appropriate sentence is for this accused" was held to be error. The defense had introduced evidence of the accused's marijuana usage as a mitigating factor, showing his dependence on the drug, and thus explaining the possession charge, at least. 



n193 See, e.g., MCM, 1951, para. 127c, Table of Maximum Punishments, Section B. For example, two prior convictions would authorize the imposition of a bad conduct discharge, even if the maximum penalty for the offense of which the accused was convicted did not authorize one. 



n194 See MCM, 1951, para. 76a(1). 



n195 1 C.M.A. 108, 2 C.M.R. 14 (1952). Trial procedure guides since 1921 had suggested this practice. See Courts-Martial Procedure, supra note 149, at 114. Appendix 8 MCM, 1951, had followed this practice, but was vague about whether documentary evidence of the prior convictions had to be attached to the record in all cases, or only when the defense objected to the data as read. Id. at 520. In Carter, no evidence was introduced. 1 C.M.A. at 110, 2 C.M.R. at 16. 



n196 1 C.M.R. 725 (A.B.R. 1951). The Board concluded that admissible evidence of prior convictions was required to invoke the sentence enhancement provisions of the Table of Maximum Punishments. Referring to the trial counsel's announcement as "unsworn hearsay," the Board relied on precedents regarding admissibility of evidence at the findings phase of the trial. 



n197 Carter, 1 C.M.A. at 113, 2 C.M.R. at 16. 



n198 Id. 



n199 United States v. Walker, 1 C.M.A. 580, 583, 5 C.M.R. 8, 11 (1952). 



n200 United States v. Clark, 4 C.M.A. 650, 652, 16 C.M.R. 224, 226 (1954). 



n201 Id. 



n202 MCM, 1951, para. 75c. Evidence in extenuation "serves to explain the circumstances surrounding the commission of the offense, including the reasons that actuated the accused but not extending to a legal justification." Para. 75c(3). Matters in mitigation "include particular acts of good conduct or bravery. It may exhibit the reputation or record of the accused in the service for efficiency, fidelity, subordination, temperance, courage, or any other traits that go to make a good officer or enlisted person." Para 75c(4). 



n203 United States v. Tobita, 3 C.M.A. 267, 12 C.M.R. 23 (1953). The accused denied the use of force in the charged rape. Since consent amounted to a valid defense, a literal reading of paragraph 75c(3) prohibited such testimony. 



n204 United States v. Raines, 32 C.M.R. 550, 551-552 (A.B.R. 1962). While recognizing that the acquittal of the accomplice might influence those imposing sentence, the board concluded that, due to problems in litigating collateral issues, the law officer did not err in excluding the evidence. 



n205 United States v. Lucas, 32 C.M.R. 619, 620 (A.B.R. 1962). The board called the evidence that the accused had character and behavior disorders which would qualify him for an administrative separation "incompetent, immaterial and irrelevant in mitigation." 



n206 In Raines, the board of review was not, strictly speaking, concerned about sentence comparison, since the accomplice had been acquitted, but the problem of comparing one accused to another remained, and was not conducive to individualizing the sentence. 



n207 32 C.M.R. 619 (A.B.R. 1962). 



n208 11 C.M.A. 579, 581, 29 C.M.R. 395, 397 (1960). 



n209 See, e.g., United States v. Hawthorne, 7 C.M.A. 293, 22 C.M.R. 83 (1956) (command policies which attempt to influence judicial process are illegal). 



n210 United States v. Capito, 31 C.M.R. 369, 370 (A.B.R. 1962). The defense introduced 13 statements of officers and noncommissioned officers attesting to the accused's good character. Before admitting them the law officer redacted phrases from 11 of them expressing an opinion or recommendation that the accused should not receive a punitive discharge. Opinion evidence was also an issue in Lucas, 32 C.M.R. at 620. The defense had called the Article 32 investigating officer and asked his recommendation on sentence. The Board upheld the law officer's exclusion of that testimony: "The determination of an appropriate sentence is a judicial function of a court-martial and opinion testimony as to an appropriate sentence is incompetent." 



n211 16 C.M.A. 474, 478, 37 C.M.R. 94, 98, (1966). 



n212 See also United States v. Guy, 17 C.M.A. 49, 37 C.M.R. 313 (1967). (error to exclude evidence that witnesses, who had served with the accused in combat, would be willing to so serve with him again); United States v. Evans, 36 C.M.R. 735, 736 (A.B.R. 1966) (testimony of a personnel warrant officer, who had been assisting the accused with some personal problems, that he would be willing to have the accused work for him was improperly excluded). 



n213 United States v. Ault, 15 C.M.A. 540, 541, 36 C.M.R. 38, 39 (1965). The statement had been made in connection with a civil trial for the same offense. 



n214 United States v. Shields, 40 C.M.R. 546 (A.B.R. 1969). The fact the accused chose a victim with a history of unchaste conduct has no bearing on an individualized sentence. Making her prior experiences relevant to a sentencing decision focuses the sentence on the harm to the victim rather than the conduct or background of the offender. 



n215 United States v. Callahan, 22 C.M.R. 443 (A.B.R. 1956). 



n216 United States v. Allen, 8 C.M.A. 504, 508, 25 C.M.R. 8, 12 (1957). Some of the mitigation evidence available was presented to the convening authority in the post-trial review. 



n217 The Court of Military Appeals conducted close scrutiny of guilty plea records which did not contain extenuation or mitigation evidence. See, e.g., United States v. Friborg, 8 C.M.A. 515, 516, 25 C.M.R. 19, 20 (1957) (distinguishing Allen, because the stipulation of fact was substantially less aggravating than the testimony of the witnesses at the pretrial investigation); United States v. Williams, 8 C.M.A. 552, 553, 25 C.M.R. 56, 57 (1957) (also distinguishing Allen). The stipulation of fact was somewhat mitigating, but the real key to the decision was the evidence which the court did not have an opportunity to consider: "[W]e can state with some degree of assurance that had defense counsel opened up the subject of extenuation and mitigation, the government could have countered with evidence which would have militated strongly against the accused . . . had the whole area . . . opened up, a more severe sentence would have been imposed." The court was clearly examining these records with great care. Interestingly, the Williams case reflects the quantity of evidence which was not going to the members, in spite of the Court of Military Appeals' emphasis on individualizing sentences. 



n218 In an often-cited opinion, the Air Force Board of Review remarked: 

At the outset, we recognize that a very bad man might have a righteous case, and it has been said that it is the duty of a court to try the case not the man. However, when the fact of guilt has been established by a fair and impartial hearing upon the offense charged, as here, the good or bad character of the accused, among other factors, is clearly relevant in determining the sentence to be imposed. At this stage of the proceedings the only matter for the determination of the court was a sentence which would provide a legal, appropriate and adequate punishment. 
  
United States v. Flanagan, 7 C.M.R. 751, 753 (A.F.B.R. 1953), petition denied, 8 C.M.R. 178 (1953). 



n219 United States v. Blau, 5 C.M.A. 232, 243, 17 C.M.R. 232, 243 (1954) (emphasis original). 



n220 United States v. Anderson, 8 C.M.A. 603, 605, 25 C.M.R. 107, 109 (1958). After the accused had made an unsworn statement through counsel about his performance in the brig, his mother's concern that he receive a medical examination, and his declination of an opportunity to join in a break-out from the brig, the trial counsel responded with a comment that the accused had received a medical exam. The court held the unsworn testimony of the trial counsel was error. In dissent, Judge Latimer contended that the trial counsel should be permitted to answer or explain the accused's allegations. See also United States v. James, 34 C.M.R. 503, 504-505 (A.B.R. 1963) (error to permit the trial counsel to rebut the accused's unsworn testimony that his absence was due to his need to comply with a court order to support his wife with an affidavit from his wife that she had not received any money from the accused during the period of his absence); United States v. Pulley, 32 C.M.R. 533, 534 (A.B.R. 1962) (error to permit rebuttal of the accused's long service and desire to stop drinking with evidence of an administrative elimination recommendation from the accused's personnel file which demonstrated the accused had already been given an opportunity to control his drinking problem); United States v. Ellwein, 18 C.M.R. 500, 511-512 (A.F.B.R. 1954) (error to permit rebuttal of the accused's statement that he had never been in trouble in his previous assignment with the testimony of an OSI agent that his suspicions had focused on the accused as the result of an OSI report from the accused's previous duty station); United States v. Schriver, 16 C.M.R. 429, 430 (N.B.R. 1954) (error to permit the trial counsel to comment that the accused's self-inflicted wounds would entitle him to veterans medical care if a bad conduct discharge were not awarded); United States v. Graham, 2 C.M.R. 629, 630 (C.G.B.R. 1952) (error to permit the trial counsel to read a witness's statement into the record to rebut the accused's unsworn statement). But see United States v. Duncan, 22 C.M.R. 696, 697 (N.B.R. 1956) (not error to permit the trial counsel to read the remainder of a statement to the court after the defense counsel had read a portion of it). Although the board characterized its decision as a matter of "fairness" a better rationale was the long-standing evidentiary rule of completeness. 



n221 Blau, 8 C.M.A. at 241, 17 C.M.R. at 241. See also United States v. Brewer, 39 C.M.R. 388, 390 (A.B.R. 1968) (after the defense introduced evidence that the accused was a good soldier, the trial counsel called the accused's commander who testified the accused was "worthless" and "a coward". After the law officer instructed the members to disregard the characterization as a coward, the commander was permitted to testify that the accused had refused to go on two combat patrols). But see United States v. Paulson, 30 C.M.R. 465, 467 (A.B.R.), petition denied, 30 C.M.R. 417 (1961) (evidence that the accused was an above average soldier and capable of rehabilitation could not be rebutted with the testimony of the assistant corrections officer from the post stockade that the accused had a poor record in pretrial confinement); and United States v. Henry, 6 C.M.R. 501, 503 (A.F.B.R. 1952) (statements that the accused was supporting a wife and child could not be rebutted with evidence of the accused's problems in pretrial confinement). 



n222 United States v. Plante, 13 C.M.A. 266, 274, 32 C.M.R. 266, 274 (1962) (evidence of the accused's long and outstanding military service could be rebutted with a six-year old general court-martial conviction); United States v. Colligan, 39 C.M.R. 630, 631 (A.B.R. 1968) (cross-examination of the accused about prior nonjudicial punishment was permissible after the accused had testified about his military background, prior honorable discharge, and recommendation for promotion). 



n223 34 C.M.R. 503 (A.B.R. 1963). 



n224 Id. at 504-05. Long-standing military practice, the difficulties in obtaining character witnesses from home or past duty stations, and military due process were all cited. Difficulties in obtaining witnesses could apply equally to the prosecution, and was therefore an inadequate reason for the different treatment. 



n225 James did not say that he had sent his wife any money, just simply that he had gone absent without leave in order to make money to send to her. Id. 



n226 Id. at 505. 



n227 Paragraph 75 did not prohibit the relaxation of evidentiary rules for the prosecution; it simply did not provide expressly for such relaxation. Paragraph 146b permitted affidavits to be used by the defense, indicating they were not normally admissible. 



n228 In United States v. Clay, 1 C.M.A. 74, 1 C.M.R. 74 (1951), the Court of Military Appeals relied on a concept it characterized as "military due process" to enforce the statutory (rather than constitutional) rights given an accused by Congress. The court reversed a conviction because the members were not instructed on the presumption of innocence and the burden of proof. This amorphous concept became a means of applying constitutional protections to trials by courts-martial without expressly deciding that the Bill of Rights applied with full force to the members of the armed forces. Since Congress had never explicitly guaranteed a military accused the right to have the members properly instructed, the court was evidently finding rights in the "penumbra" of the UCMJ long before the United States Supreme Court legitimized the practice. 



n229 United States v. Weller, 18 C.M.R. 473, 481-482 (A.F.B.R. 1954). The board noted there was no prohibition on such argument, and held that argument was permitted both sides, whether the other side chose to argue or not. The government could argue both first and last in cases where the defense chose to present argument. 



n230 United States v. Olson, 7 C.M.A. 242, 22 C.M.R. 32 (1956). 



n231 See Haight, Argument of Military Counsel on Findings, Sentence and Motions: Limitations and Abuses, 16 Mil. L. Rev. 59, 80-88 (1962); and Chilcoat, Presentencing Procedure in Courts-Martial, 9 Mil. L. Rev. 127, 143-149 (1960). 



n232 A.W. 47. 



n233 UCMJ art. 61. 



n234 Since the convening authority could not increase the sentence adjudged by the members, any modification of the sentence could only be to the accused's benefit. Information obtained from the accused and other sources was presented to the convening authority to aid him in his sentencing decision. The practice was mandated by regulation in the Air Force: 

[A] personal interview with the accused should be held after the trial whenever possible. At such an interview, after advising the accused of its purpose and of his rights, the interviewing officer should obtain a personal history, including the accused's story of his history, accomplishments, difficulties, future plans, reactions to his present situation, and any other similar information. Although he cannot be required to incriminate himself, he should be permitted to explain his commission of the offense of which convicted . . . . The interview need not be reported in detail, but the information obtained should be summarized together with the impressions made by the accused upon the interviewing officer and the latter's evaluation of the character and attitude of the accused. 
  
Military Justice Circular No. 8, Section 502(3) (Dep't of Air Force, 1951), quoted in United States v. McNeil, 14 C.M.R. 710, 718 (A.F.B.R. 1954). The similarity of content and procedure in this process and that of a probation officer conducting a presentence report is striking. See Presentence Inves. Rep., supra note 16. 



n235 MCM, 1951 para. 76a. 



n236 The Air Force practice is discussed supra note 234. 



n237 UCMJ art. 64; United States v. Lanford, 6 C.M.A. 371, 20 C.M.R. 87 (1955) (the convening authority could consider information bearing on clemency from any source; inclusion of such information in the post-trial review entirely proper). But see United States v. Wise, 6 C.M.A. 472, 20 C.M.R. 188 (1955) (improper for convening authority to take action on a case after he announced that, in view of the reduction in force of the Army, he would not consider returning to duty anyone who had received a punitive discharge as part of his sentence). 



n238 Discussed infra text accompanying notes 263-269. 



n239 United States v. Coulter, 3 C.M.A. 657, 660, 14 C.M.R. 75, 78 (1954). 



n240 See, e.g., id. at 659-660, 665, 14 C.M.R. at 77-78, 83. 



n241 United States v. Lanford, 6 C.M.A. 371, 376, 20 C.M.R. 87, 92 (1955). In his concurring opinion, Judge Latimer remarked: 

While Article 15 punishments are not admissible for consideration by a court-martial, they are imposed as punishment for minor offenses and they disclose a definite pattern of military behavior. It is contrary to common sense to say they do not cast light on the desirability of retaining an accused in the service, and that is a proper matter to be considered in determining the appropriateness of a punitive discharge. 
  
Id. at 99-100. In his concurring opinion, Judge Brosman indicated her would permit the convening authority and the boards of review to consider any pre or post-trial event which might influence the sentence. Id. at 103. 



n242 Id. 



n243 United States v. Barrow, 9 C.M.A. 343, 345, 26 C.M.R. 123, 125 (1958). 



n244 United States v. Vara, 8 C.M.A. 651, 25 C.M.R. 155 (1958) (post-trial possession of marijuana while in the brig). 



n245 United States v. Sarlouis, 9 C.M.A. 148, 150, 25 C.M.R. 410, 412 (1958); Vara, 8 C.M.A. 651, 25 C.M.R. 155. 



n246 Id. 



n247 See discussion of United States v. Goode, 1 M.J. 3, 50 C.M.R. 1 (C.M.A. 1975), infra text accompanying notes 267-269. 



n248 Fed. R. Crim. P. 32(c)(3)(A). 



n249 See, e.g., United States v. Weston, 448 F. 2d 626, 634 (9th Cir. 1971): "[A] sentence cannot be predicated on information of so little value as that here involved. A rational penal system must have some concern for the probable accuracy of the informational imputs in the sentencing process." 



n250 UCMJ art. 31. 



n251 United States v. Powell, 26 C.M.R. 521, 523 (A.B.R. 1958). 



n252 United States v. Canady, 34 C.M.R. 709 (N.B.R. 1964). 



n253 The concept that the sentencing hearing should take on the characteristics of a mini-trial, to include full confrontation and cross-examination rights is rejected in the introduction to the ABA Sentencing Standards. The federal procedure certainly cannot be characterized as a separate trial on the issue of punishment, contrary to the military practice. 



n254 Manual for Courts-Martial, 1969 (Rev. ed.) [hereinafter MCM, 1969]. Counsel argument on sentence had been approved in United States v. Olsen, 7 C.M.A. 242, 22 C.M.R. 32 (1956), but had not been specifically authorized by the Manual prior to this. 



n255 UCMJ art. 16 was amended by the Military Justice Act of 1968 to provide for trial by military judge alone, as well as to permit a court-martial to be constituted with members and a military judge. 



n256 For the first time the accused could elect to be tried and sentenced by the military judge alone, rather than by the members. 



n257 MCM, 1969, para. 75b(2) extended the time period for consideration of prior convictions from three years to six, and eliminated the requirement that the conviction have occurred during the current enlistment. Changes were also made in paragraph 127c, which permitted the maximum sentences to be enhanced upon proof of prior convictions. Dep't of Army, Pam No. 27-2, Analysis of Contents, Manual for Courts-Martial, United States, 1969, Revised Edition, para. 75b(2) (July, 1970) [hereinafter Analysis of Contents, MCM, 1969] indicated that the current enlistment limitation was removed to prevent an accused who had recently reenlisted to receive a windfall by the exclusion of any of his prior convictions. 



n258 MCM, 1969 para. 75d expanded the documentary evidence which could be presented by the trial counsel on sentencing to include nearly anything in the accused's personnel file that service regulations permitted to be introduced and that the military judge felt was relevant to the sentencing inquiry. The term "personnel records" replaced "service record" since, in the Army, "service record" was a term of art referring to only a portion of the accused's personnel records. Analysis of Contents, MCM, 1969, para. 32f(4)(c). While the Analysis of Contents, para. 75d indicated: "The procedure contemplated by this change is similar to that under the Federal Rules of Criminal Procedure dealing with presentencing reports, but it limits items which may be considered to items contained in official records and accordingly puts the accused on notice of what may be considered against him," the drafters engaged in wishful thinking if they believed either that the contents of the personnel records were the substantial equivalent of the presentence report, or that the military judge would apply (or that the appellate courts would permit him to apply) the same minimal requirements of reliability as were applied in federal court. 



n259 MCM, 1969, para. 76a provides in pertinent part: "Accordingly, the court may consider evidence of other offenses or acts of misconduct which were properly introduced in the case, even if that evidence does not meet the requirements of admissibility in 75b(2) and even if it was introduced for a limited purpose on the findings." This provision overruled United States v. Turner, 16 C.M.A. 80, 36 C.M.R. 236 (1966). The Analysis of Contents, MCM 1969, para 76a indicated the new rule was adopted with the express purpose of overruling the Turner decision, and commented: 

[E]ven with the changes . . . the military procedure will be more lenient than that followed in the Federal system. . . . The added rule is both practical and logical. The primary purpose of limiting instructions is to foreclose the possibility of convicting the accused on the basis that he is a "bad man" with criminal dispositions or propensities rather than on the evidence relevant to the offense charged. The same consideration does not exist as to sentence. The fact that the accused is a "bad man" is the very type of thing that should be considered in determining an appropriate sentence. 



n260 The use of uncharged misconduct evidence is discussed supra note 259. The sentencing agency could only consider evidence of uncharged misconduct properly introduced, and other adverse evidence from the personnel records of the accused. The federal courts could draw on evidence from a much broader variety of sources: preservice convictions and arrests (which might not be reflected in personnel records); data about the accused's educational background, family life, previous employment and financial condition; statements of co-accused and witnesses; and the assessment of the probation officer. Presentence Inves Rep., supra note 16, at 7-17. 



n261 The Analysis of Contents, MCM 1969 para. 76a indicated that the provisions of the 1951 MCM which dealt with the effect prior convictions should have on a sentence were deleted to avoid interfering with the court's discretion. Mamaluy dictated removal of the 1951 MCM provisions on sentence uniformity, the needs of local conditions, and the effect light sentences might have on the reputation of the armed forces. The provision that the maximum sentence should be reserved for aggravated offenses or those in which evidence of prior "convictions of similar or greater gravity" was introduced was also deleted, as "inconsistent with the theory that the matter of an appropriate sentence is entirely discretionary with the court." The change in the Manual provisions would have little direct impact on the members, at least, as they were no longer permitted to consult the Manual during their deliberations. United States v. Rinehart, 8 C.M.A. 402, 24 C.M.R. 212 (1957). 



n262 Dep't of Army, Pamphlet No. 27-9, Military Judge's Guide, para, 8-2, 8-5 (May 1969) [hereinafter Judge's Guide] required the military judge to instruct the members to consider all the evidence in aggravation, extenuation, and mitigation, specifying the evidence to be considered, and to sentence the accused only for the offenses of which he was convicted. No guidance as to why to sentence was provided. 



n263 See, e.g., United States v. Lanford, 6 C.M.A. 371, 20 C.M.R. 87 (1955). 



n264 United States v. Turner, 21 C.M.A. 356, 357, 45 C.M.R. 130, 131 (1972). The distinction is one without much difference, but as the convening authority had unfettered discretion to approve, reduce, or disapprove a sentence, the court was evidently reluctant to restrict the matters which the convening authority could consider. If the evidence was brought to his attention in a document not part of the post-trial review, such as a clemency report, then the convening authority could presumably consider it, although the Court of Military Appeals might well disapprove of such end runs around its decisions. 



n265 United States v. Anderson, 1 M.J. 86, 87 (C.M.A. 1975) (summary of evidence omitted the testimony of the accused's battalion commander about his original recommendation of level of court and subsequent reservations about his decision; held to be error); United States v. Edwards, 23 C.M.A. 202, 48 C.M.R. 954 (1974) (all favorable information known to the staff judge advocate must be included in the post-trial review); United States v. Walker, 1 M.J. 39, 50 C.M.R. 323 (1975) (error to omit from post-trial review battalion commander's recommendation that the accused not be eliminated). 



n266 See, e.g., United States v. Horton, 23 C.M.A. 365, 49 C.M.R. 824 (1975). The court actually reviewed (without finding error) an allegation that the post-trial review was defective in failing to point out that, in a statement of the accused's personal history which accompanied the letter transmitting the charges and recommending a court empowered to adjudge a punitive discharge, the unit commander had indicated the accused had rehabilitative potential. 



n267 United States v. Goode, 1 M.J. 3, 6, 50 C.M.R. 1, 4 (1975). 



n268 Id. 



n269 Concerns about the accuracy of information in the presentence report were the major impetus for the disclosure requirement of the 1974 amendments to Fed. R. Crim. P. 32(c). The current version of Rule 32(c) requires disclosure a reasonable time before imposing sentence, and permits the defense to introduce evidence, in the discretion of the court, to rebut any factual inaccuracy in the report. As to any alleged error, the court must either make a finding (presumably whether the information reported was accurate) or determine that no finding is necessary because the court will not consider the controverted matter. Fed. R. Crim. P. 32(c)(2)(D). 



n270 United States v. Griffin, 19 C.M.A. 348, 349, 41 C.M.R. 348, 349 (1970). 



n271 Id. at 349-350, 41 C.M.R. at 349-350. The court found that the practical effect of the provision was to increase punishments, and therefore concluded it violated the Executive Order. The Executive Order, however, reflected only a concern about increased maximum punishments, not about a speculative potential impact on a sentence within the maximum. 



n272 MCM, 1969, para 75b(2). The Analysis of Contents, MCM, 1969 para. 75b(2) indicated that service regulations differed in their requirements to post the completion of appellate review to the service record or other documents which could be used to prove the conviction. When regulations required completion of review to be posted, and the document did not reflect completion of review, the "presumption of regularity" would prohibit introduction, since the pendency of appellate review could be presumed. If the service regulation or other authority did not require the results to be posted, and sufficient time for completion of appellate review had passed, completion of review could be presumed. It would have simplified matters considerably to allow the prosecution to introduce the prior convictions, subject to defense objection that review had not been completed (rather than permitting objection based on a failure of the document to demonstrate completion of appellate review). If completion of appellate review was really the issue, this rule would better accomplish that purpose. 



n273 Fed. R. Crim. P. 32(c)(2) requires that the presentence report contain information about the defendant's prior criminal record, not merely prior convictions. See also United States v. Cifarelli, 404 F.2d 512 (2d Cir.), cert. denied, 393 U.S. 987 (1968) (the trial judge may consider evidence of crimes of which the defendant was neither tried nor convicted in determining sentence). Cf. United States v. Metz, 470 F.2d 1140, 1143 (3d Cir. 1972), cert. denied, 411 U.S. 919 (1973) (indictments for other criminal activity are sufficiently reliable to be considered by the sentencing judge). 



n274 The original rules permitting introduction of prior convictions required finality. G. Davis, supra note 122, at 148. United States v. West, 49 C.M.R. 71 (A.C.M.R. 1974) (holding that lack of notation as to completion of supervisory review rendered the prior conviction inadmissible). Even if the conviction was subsequently overturned, that fact should not affect consideration of the prior conviction in imposing sentence: a preponderance standard is constitutionally sufficient for consideration of evidence at sentencing. Metz, 470 F.2d 1140. 



n275 MCM, 1969, para. 75d limited consideration to those documents which reflected the character of the accused's prior service. Admissibility could be further restricted by the discretion of the military judge. AR 27-10 para. 2-20 (Nov. 1968) prohibited consideration of efficiency reports. See also United States v. Bailey, 46 C.M.R. 766, 768 (N.C.M.R. 1972) (holding that admission of a statement in a performance evaluation that the accused desired to get out of the Navy by any means did not reflect the past conduct and efficiency of the accused and was therefore inadmissible). 



n276 United States v. Johnson, 19 C.M.A. 464,466-467, 42 C.M.R. 66, 68-69 (1970). The court went on to hold that counsel at Article 15 proceedings was not a prerequisite to their admissibility, as they were not considered prior convictions, see United States v. Tucker, 404 U.S. 443 (1972) (prohibiting consideration of uncounseled prior convictions in imposing sentence), and were not used as recidivist provisions to permit enhanced punishment; see, e.g., Burgett v. Texas, 389 U.S. 109 (1967) (barring use of uncounseled prior convictions to invoke habitual criminal statute). The court did prohibit consideration of nonjudicial punishment if the offense occurred prior to the effective date of the new Manual. Judge Ferguson concurred in the result only. He felt that use of nonjudicial punishment in this manner was inconsistent with the intent of Congress in enacting UCMJ art. 15. Johnson, 19 C.M.A. at 469, 471, 42 C.M.R. at 71, 73-74. 



n277 United States v. Montgomery, 20 C.M.A. 35, 38, 42 C.M.R. 227, 230 (1970) stated: "Before the Manual change an accused could introduce favorable material from his service records. The prosecution's use of unfavorable material from the same source does not make the information any less relevant." Judge Ferguson dissented. 



n278 See, e.g., United States v. Cohen, 23 C.M.A. 459, 43 C.M.R. 309 (1971); United States v. Menchaca, 47 C.M.R. 709, 716 (A.F.C.M.R. 1973) (also holding that consideration of such records by the convening authority was error). 



n279 22 C.M.A. 321, 46 C.M.R. 321 (1973). 



n280 Id. at 322. 



n281 Id. 



n282 23 C.M.A. 334, 49 C.M.R. 738 (1975). 



n283 Id. at 335, 738. 



n284 Perhaps a different result would have obtained if the convening authority had said that this larceny was prejudicial to discipline and order, showing his individualized concern. In defense of the holding, federal appellate courts had demonstrated a similar concern over unduly rigid sentencing criteria which reflected a lack of individualized concern. See, e.g., United States v. Wardlaw, 576 F.2d 932, 937-938 (1st Cir. 1978) (harsh sentence on drug couriers imposed in an effort to force large drug traffickers out of business was "an impermissible approach to the sentencing process"); United States v. Daniels, 440 F.2d 967 (6th Cir. 1971) (trial judge's sentence of nearly all selective service violators to the maximum penalty reflected an inflexible attitude in defiance of a requirement to sentence individually). The difference between the federal civilian cases and Lacey is that the penalties imposed in the federal cases were clearly disproportionate for the particular offender, while in Lacey, there was no evidence at all that the sentence was disproportionate. The military judge, enjoined to adjudge an appropriate sentence without reliance on possible mitigation by higher authority (see Judge's Guide, para. 8-2) sentenced the accused to a punitive discharge. The convening authority's reasons for approving the adjudged sentence are not relevant to the question of adequacy of individualization. 



n285 21 C.M.A. 203, 44 C.M.R. 257. 



n286 Id. at 206, 260. 



n287 10 C.M.A. 102, 27 C.M.R. 176 (1959). This contrasts with the opinion of the Army Court of Military Review in United States v. Harper, 49 C.M.R. 795 (A.C.M.R. 1975): "The remaining assignments of error are without merit. One approaches fatuity, namely that it is error for trial counsel to argue that deterrence of others is a proper consideration in sentencing." 



n288 17 C.M.A. 444, 37 C.M.R. 318 (1967). 



n289 United States v. Worley, 19 C.M.A. 444, 446, 42 C.M.R. 46, 48 (1970) held that promulgation of MCM, 1969, para. 76a "reflects a permissible exercise of authority granted the President, earlier case law not withstanding." 



n290 United States v. Mallard, 19 C.M.A. 457, 42 C.M.R. 59 (1970). 



n291 See, e.g., United States v. Montgomery, 20 C.M.A. 35, 40, 42 C.M.R. 227, 232 (1970) (Ferguson, J., dissenting); United States v. Johnson, 19 C.M.A. 464, 469, 42 C.M.R. 66, 71 (1970) (Ferguson, J., concurring in the result). 



n292 1 M.J. 350 (C.M.A. 1976). 



n293 5 M.J. 238 (C.M.A. 1977), modified, 5 M.J. 246 (C.M.A. 1978). 



n294 See, e.g., United States v. Foss, 501 F.2d 522, 528 (1st Cir. 1974) (while rigidly imposing mechanistic sentencing criteria is improper, deterrence of others is still a legitimate goal of sentencing). 



n295 Mosely, 1 M.J. at 351. 



n296 See discussion of the sentencing guidelines in the 1917 MCM, supra text accompanying notes 135-143. Only in 1951 were the members first provided with information to aid them in individualizing sentence. 



n297 MCM, 1951, para. 76a does not list the mitigating factors introduced about an individual as a factor to be considered in imposing sentence. While the members could undoubtedly consider them, or there would be no reason to permit introduction of such evidence, their importance was certainly not emphasized by the drafters. Other individual factors, such as the character of the accused's service as shown by prior discharges and convictions, were mentioned as proper sentencing consideration, but this hardly equates to a mandate to individualize the sentence to the exclusion of other sentencing concerns listed: uniformity, the needs of local conditions, and the nature of the offense. 



n298 In a series of cases, the Air Force Court of Military Review held the trial counsel's reference to general deterrence harmless: United States v. Griffin 1 M.J. 884 (A.F.C.M.R. 1976); United States v. Adams, 1 M.J. 877 (A.F.C.M.R. 1976); United States v. Grey, 1 M.J. 874 (A.F.C.M.R. 1976) (all involving trial by military judge alone); and United States v. Porter, 1 M.J. 882 (A.F.C.M.R. 1976) (trial by members, but the military judge had given a curative instruction). In other cases, the Air Force court was simply unwilling to find that a passing reference to general deterrence, among other sentencing considerations, in the trial counsel's argument could result in a sentence which was "inappropriately severe." United States v. Wilson, 2 M.J. 683 (A.F.C.M.R. 1976). The Navy Court characterized an argument that "the interests of the Navy in deterring assaults would demand the members award the maximum sentence" as one not involving general deterrence, since the trial counsel did not specifically refer to deterring others. United States v. Nixon, 2 M.J. 609, 610 (N.C.M.R. 1977). 



n299 2 M.J. 834 (A.C.M.R. 1976). 



n300 Id. at 836. 



n301 Id. at 839 (Costello, J., concurring). 



n302 Mosely was effectively overruled four years later by United States v. Lania, 9 M.J. 100 (C.M.A. 1980) discussed infra text accompanying notes 384-87. Prior to Lania, other Court of Military Appeals decisions had reduced Mosely's sting: See, e.g., United States v. Varacalle, 4 M.J. 181 (C.M.A. 1978) (a 1-1-1 opinion by the court, the Chief Judge finding that Mosely was too broad and that general deterrence could be considered as one of the factors in sentencing, Judge Perry contending that the trial judge did not really rely on general deterrence, and Judge Cook steadfastly holding to his opinion in Mosely). See also Basham, General Deterence Arguments, The Army Lawyer, Apr. 1979 at 5. 



n303 Lucas, 2 M.J. at 838. 



n304 Argersinger v. Hamlin, 407 U.S. 25 (1972) (absent a knowing and intelligent waiver of the right to counsel, no one may be imprisoned for an offense unless represented by counsel); United States v. Tucker, 404 U.S. 443 (1972), (uncounseled convictions may not be considered in imposing sentence); and Burgett v. Texas, 389 U.S. 109 (1967) (uncounseled prior convictions may not be used to invoke habitual criminal statutes). 



n305 UCMJ art. 15. 



n306 UCMJ art. 20. 



n307 Middendorf v. Henry, 425 U.S. 25 (1976). 



n308 See Cooke, Recent Developments in the Wake of United States v. Booker, The Army Lawyer, Nov. 1978, at 4 for an excellent analysis of the many ambiguities of the Booker decision. 



n309 The so-called "escalator clause" permitted the maximum punishments listed in the Table of Maximum Punishments, MCM, 1969, para. 127c, to be enhanced upon proof of prior court-martial convictions. 



n310 Booker, 5 M.J. at 243-244. 



n311 Id. 



n312 See, e.g., Williams v. New York, 337 U.S. 241 (1949) (no due process violation to consider hearsay evidence not disclosed to the defendant; no requirement that the defendant be given the opportunity to rebut such information). In United States v. Weston, 448 F.2d 626, 632 (9th Cir. 1971), the Ninth Circuit commented that the only constitutionally impermissible sentencing concerns were unconstitutionally obtained evidence; penalizing a defendant for the exercise of a constitutional right (such as pleading not guilty or appealing a conviction); evidence of prior convictions which was factually incorrect; uncounseled convictions (although, apparently the fact of the arrest could be considered); and other information which was not factual. 



n313 304 U.S. 458 (1938). Booker, 5 M.J. at 244. Booker imposed a requirement that the waiver be in writing. Id. Judge Fletcher also suggested that an inadequate written showing of waiver could be supplemented by an inquiry of the accused by the trial judge. In the guise of implementing the due process requirements of the fifth amendment, the Chief Judge was willing to overlook the self-incrimination aspects of such an inquiry. While, strictly speaking, such an inquiry might not "incriminate" an accused, it was probably not going to work for his benefit. If the due process clause could prohibit consideration of uncounseled punishment proceedings, then surely it could encompass the process of establishing the admissibility of records of nonjudicial punishment from the accused himself. 



n314 6 M.J. 357 (C.M.A. 1979). 



n315 7 M.J. 431 (C.M.A. 1979). 



n316 Certainly, retroactivity is not required in all decisions based on constitutional grounds. See, e.g., Linkletter v. Walker, 381 U.S. 618 (1965) (declining to apply the exclusionary rule for fourth amendment violations retroactively). The decision in Gideon v. Wainwright, 372 U.S. 335 (1963) giving indigent defendants the right to counsel at trial was applied retroactively, however. Doughty v. Maxwell, 376 U.S. 202 (1964). 



n317 This interpretation of Booker was discussed in Cooke, supra note 308, at 6. 



n318 1 Advis. Comm. Rep., supra note 15, at 108, 113-14 (testimony of Brigadier General Hansen at committee hearing). 



n319 United States v. Lecolst, 4 M.J. 800 (N.C.M.R. 1978). 



n320 Id. at 805 (Newton, S.J., concurring and dissenting). 



n321 See, e.g., United States v. Davis, 6 M.J. 969 (N.C.M.R. 1978) (a long statement acknowledging right to counsel and waiver thereof on a summary court-martial record did not demonstrate an understanding of the ramifications of foregoing a right to a criminal trial). 



n322 United States v. Williams, 7 M.J. 725 (A.C.M.R. 1979); accord United States v. Howard, 7 M.J. 962 (A.C.M.R. 1979); United States v. Arvie, 7 M.J. 768 (A.C.M.R. 1979). 



n323 4 M.J. 33 (C.M.A. 1977). 



n324 UCMJ art. 31. 



n325 Hill, 4 M.J. at 34. 



n326 See supra text accompanying notes 232-252. 



n327 Estelle v. Smith, 451 U.S. 454, 470 (1981) establishing that the penalty portion of a trial was a "critical stage" for purposes of the sixth amendment right to counsel. The Court distinguished between the right to the assistance of counsel prior to an interview with someone who would render a report to be used on sentencing and the right to have counsel present during the interview. Id. at 470 n.14. The ABA Standards for Criminal Justice, the Defense Function, § 4-8.1 (1982) does not suggest that counsel should be present during the presentence interview, which is not intended to be an adversary process. See Presentence Inves. Rep., supra note 16, at 3-4. 



n328 The portion of the Air Force military justice regulation governing post-trial clemency interviews was set forth in an appendix to the Hill decision. It bears a remarkable resemblance to the federal guide for preparing a presentence investigative report, supra note 16. 



n329 Hill, 4 M.J. at 39 n.26. 



n330 The former Chief Trial Judge of the Army, Colonel James G. Garner, has taken strong exception to the practice of referring to sentencing by members as "jury" sentencing. Judge Garner pointed out the distinctions in his testimony before the Advisory Committee: "I want to make it absolutely clear, it is not a jury; it was never designed to be a jury . . . it was designed to be a blue ribbon panel. They were to be picked because of their expertise and their knowledge. . . They're a military panel picked for their expertise in things military and in making decisions, and understanding the requirements of the military." 1 Adv. Comm. Rep., supra note 15, at 116 (transcript of hearings). 



n331 Hill, 4 M.J. at 37 n.18. 



n332 22 C.M.A. 321, 46 C.M.R. 321 (1973). 



n333 United States v. Konarski, 8 M.J. 146, 147 (C.M.A. 1979). 



n334 Id. at 148. 



n335 MCM, 1969, para. 75. 



n336 United States v. Lamela, 7 M.J. 277, 279 (C.M.A. 1979). 



n337 MCM, 1969, para. 75d, as amended by Executive Order 12315, 3 C.F.R. 163 (1982) [hereinafter MCM, 1969, as amended, 1981]. 



n338 Id. at para. 75c(3). 



n339 Id. at para. 75b(4). Written or oral depositions were made admissible in aggravation. 



n340 The meaning of this last clause is not clear. Mil. R. Evid. 1101(c) permits the rules to be relaxed as provided in para. 75 of the MCM, or as otherwise provided in the Manual. Paragraph 75 points to no specific provision of the rules of evidence dealing with sentencing. Perhaps the provision was purposefully vague, to permit the appellate courts to structure different applications of the new rules of evidence of sentencing. 



n341 MCM, 1969, as amended, 1981, para. 75c. 



n342 Id. at para. 75e. 



n343 There is no sixth amendment right to confront of witnesses in the sentencing phase of a criminal trial. Williams v. New York, 337 U.S. 241, 245 (1949). 



n344 United States v. Mack, 9 M.J. 300 (C.M.A. 1980). 



n345 Id. at 322. 



n346 Id. at 330 (Fletcher, J., dissenting). Judge Fletcher cited a General Accounting Office report highly critical of the nonjudicial punishment process in the armed forces. 



n347 Id. at 319. 



n348 This type of inquiry was upheld in United States v. Mathews, 6 M.J. 357 (C.M.A. 1979). Mathews was later overruled. United States v. Sauer, 15 M.J. 113 (C.M.A. 1983). 



n349 10 M.J. 7, 10 (C.M.A. 1983) (Everett, C.J., concurring in the result). 



n350 Judge Everett later changed his opinion that a guilty plea waived the accused's rights against self-incrimination sufficiently to justify this sentencing inquiry. In United States v. Nichols, 13 M.J. 154 (C.M.A. 1982), he ruled that a guilty plea waived only the accused's right to refuse to submit to questioning about the offense to which he had entered such a plea, and not as to any prior offenses. 



n351 United States v. Carmans, 10 M.J. 50 (C.M.A. 1980) (missing signature in block indicating the accused had seen the action taken on his appeal of punishment does not render the record inadmissible); United States v. Blair, 10 M.J. 54 (C.M.A. 1980) (omission of the time period in the appellate advice portion of the document does not render it inadmissible); United States v. Covington, 10 M.J. 64 (C.M.A. 1980) (form showing vacation of a punishment previously suspended need not show what process the accused was given in the vacation proceeding; a presumption of validity renders it admissible); United States v. Burl, 10 M.J. 48 (C.M.A. 1980) (when the form reflected that the accused had appealed the Article 15, but did not disclose the appellate action taken it was inadmissible); United States v. Guerrero, 10 M.J. 52 (C.M.A. 1980) (when portion of the form showing the accused where to go for advice is left blank, the form is inadmissible); United States v. Cross, 10 M.J. 34 (C.M.A. 1980) (indiscernible signature on the portion of the form indicating the accused consented to the Article 15 procedure renders the form inadmissible). In less than two months, the Everett court provided more guidance on exactly what Booker required than the Fletcher court had in three years. Further guidance (and further emasculation of Booker) came in 1984. See United States v. Alsup, 17 M.J. 166, 170 (C.M.A. 1984) (telling the accused he had the right to counsel at a summary court-martial was sufficient to meet the requirement that the accused be told he had the right to consult counsel prior to accepting trial by summary court-martial) and United States v. Wheaton, 18 M.J. 159 (C.M.A. 1984) (form was silent on whether accused had decided to see an attorney of whether he had decided to accept nonjudicial punishment; the court could infer that the accused did not exercise his right to refuse). 



n352 United States v. Sauer, 15 M.J. 113 (C.M.A. 1983). 



n353 451 U.S. 454 (1970). 



n354 Sauer, 15 M.J. at 116-117 (citations omitted). 



n355 Compare Williams v. New York, 337 U.S. 241 (1949) (no due process right to disclosure of evidence the sentencing judge relied on in imposing sentence) with Gardner v. Florida, 430 U.S. 349 (1977) (in death cases, defendant must be given opportunity to see information in the presentence investigation, absent a showing of good cause). 



n356 See Presentence Inves. Rep., supra note 16, at 3-4, 10. The probation officer is directed to conduct more than one interview with the defendant when possible. Cf. Evjer, Some Guidelines in Preparing Presentence Investigative Reports, 37 F.R.D. 111, 180 (1965). The sentencing judge may address the defendant and seek clarification of any matter contained in the report. 



n357 Had Smith been compelled against his will to submit to an interview with the psychiatrist, it would be easy to read the decision in his case as protecting only against such compelled disclosures. The case, however, did not suggest that Smith had to be ordered to cooperate with the court-appointed psychiatrist. The "capital case" distinction is easier to square with the continued federal practice of using information obtained from a criminal defendant to determine his sentence. 



n358 United States v. Cook, 10 M.J. 138, 140 (1981). 



n359 12 M.J. 157 (C.M.A. 1981). 



n360 Id.. MCM, 1969, as amended 1981, para. 75b(3) made admissible only "offenses committed during the six years next preceding the commission of any offense of which the accused had been found guilty." (emphasis added). 



n361 8 M.J. 663, 665 (A.C.M.R. 1979). 



n362 12 M.J. at 160. 



n363 The Army Court of Military Review opinion in Krewson was handed down in 1979; paragraph 75b(3) was not amended to allow civilian convictions to be considered as convictions (rather than reflective of the past conduct of the accused) until 1981. 



n364 Krewson, 8 M.J. at 666. 



n365 11 M.J. 263 (C.M.A. 1981). 



n366 Id. at 265. 



n367 Id. AR 27-10, para. 3-15c (C20 15 Aug. 1980) required records of nonjudicial punishment to be removed from the soldier's personnel records when more than two years had elapsed since imposition of punishment. 



n368 11 M.J. at 267 (Cook, J., dissenting). 



n369 AR 27-10, para. 3-15c (C20 15 Aug. 1980). 



n370 11 M.J. 195 (C.M.A. 1981). 



n371 Id. at 198-199. 



n372 Id. 



n373 Id. at 198 n.5. 



n374 9 M.J. at 319. 



n375 11 M.J. at 202-07 (Cook, J., dissenting). 



n376 15 M.J. 128 (C.M.A. 1983). 



n377 Id. at 130. The government can offer rebuttal evidence only if the defense presents extenuation and mitigation evidence. Id. at 134. 



n378 Id. at 134. 



n379 Judge Everett apparently felt introduction of the entire personnel file would give the sentencing agency a better picture of the accused: 

In some ways the presentation of the accused's personnel records to the sentencing authority pursuant to paragraph 75d is analogous to presenting the report of presentence investigation to a Federal district judge pursuant to Fed. R. Crim. P. 32(c). Indeed, sometimes an accused's military personnel records may prove more comprehensive and more helpful to the military judge or court members in determining an appropriate sentence than a report of presentence investigation would be in a Federal district court. 
  
Id. at 131. He also cited the ABA Standards for Criminal Justice, the Prosecution Function, as support for the proposition that the trial counsel should introduce the entire file, since those standards required the prosecutor to disclose all relevant sentencing information to the court. Id. at 132. There is a difference between disclosure requirements and a rule requiring the government to "vouch" for such evidence. A voucher rule could be fairly implied, for the Morgan decision indicated the military judge had erred in ruling that he would permit the government to rebut any evidence that the trial counsel was compelled to offer from the accused's personnel records. 



n380 15 M.J. at 137. He also noted that the provision of AR 27-10 that the court relied upon had been changed by the time the decision in Morgan was handed down. Id. at 135. 



n381 Morgan, 15 M.J. at 137 (Cook, J., concurring). 



n382 The court commented: "By changing the Manual for Courts-Martial, the President is free to revise sentencing procedures which he determines do not lead to adjudging appropriate sentences." Id. at 134-135 & n.8. 



n383 See United States v. Mourer, 8 M.J. 258 (C.M.A. 1980), in which Judge Cook noted that the issue had divided the court. 



n384 9 M.J. 100 (1980). 



n385 Id. at 103. General deterrence was not an important enough sentencing consideration to prevent the reversal of a deceased accused's conviction, when the case was still on appeal at the time of his death. United States v. Kuskie, 11 M.J. 253, 255 (C.M.A. 1981). Lania did not put an end to the issue of exclusive reliance on general deterrence as a reason for sentencing. In United States v. Geidl, 10 M.J. 168 (C.M.A. 1981), the court found an argument on general and individual deterrence "borderline," but not reversible error, thus intimating that overreliance on general deterrence could still be error. 



n386 Id. at 105. (Cook, J., concurring in the result). 



n387 United States v. Breese, 11 M.J. 17, 24 (C.M.A. 1981). 



n388 United States v. Grayson, 438 U.S. 41, 50 (1978). 



n389 United States v. Warren, 13 M.J. 278, 285 (C.M.A. 1982). 



n390 United States v. Dawson, 10 M.J. 142 (C.M.A. 1981). 



n391 United States v. Moles, 10 M.J. 154 (C.M.A. 1981). The information was obtained from a form the accused was asked to complete to aid the Secretary of the Navy in making clemency decisions. The information the accused provided made it clear he did not understand that his sentence had not yet been approved. The court noted that there was no evidence the accused had the advice of counsel before completing the form. Id. at 156. The court stopped short, once again, of saying that the convening authority could not consider such information, holding only that the information could not be part of the post-trial review. Id. at 158. 
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We are midful of the existing and often unarticulated practice of enhancing a defendant's term of imprisonment on the basis of allegations in the presentence report -- often unsubstantiated and not subject to meaningful challenge -- that the defendant is involved in organized crime, may have committed crimes for which he was neither charged nor prosecuted, or is considered likely to commit a crime other than the one for which he is being sentenced. 
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