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SUMMARY: 
... Most of the cases presented in this article are decisions from the United States Court of Appeals for the Armed Forces (CAAF); however, where applicable, relevant service court decisions are also discussed. ... The accused cannot be examined on an unsworn statement by the trial counsel or the court-martial, but what if the accused wants to entertain questions of the court-martial? Should the accused be allowed to answer questions if the court is reminded that the answers are part of the unsworn statement and not sworn testimony? Is the accused entitled to a second unsworn statement? If not, what if the court member's question was asked prior to him making his unsworn statement? Could he answer it then? If the unsworn statement is not evidence, should counsel be allowed to discuss the contents of the unsworn statement in their arguments? Counsel for both sides routinely do this, but is this not arguing facts that are not in evidence? The CAAF granted review of this case on 10 May 2000. ... The CAAF found that these issues, parole and rehabilitation programs, were rationally related to aggravation evidence and rehabilitative potential evidence. ... The CAAF's obvious split on the use of rehabilitative potential evidence and the parameters of aggravation evidence made for spirited reading, but mandate a revisiting of these issues in the future. ...   

TEXT: 
 [*67]  Introduction 

It was another busy year in sentencing. The fine-tuning administered by the appellate courts last year was unable to keep sentencing humming on all cylinders. 1 A few misfires, some sputtering and coughing, and a little hesitation here and there confirmed the need for additional work in this area. Although the appellate courts made minor adjustments and continued what appeared to be more fine-tuning, some of the adjustments made to the sentencing machine may very well contribute to the need for a more substantial overhaul in the not too distant future. 

This article discusses the developments in sentencing during the past year. The first section will address those areas that fall within the presentencing case, specifically, the government's case, unsworn statements, and sentencing arguments. The second section will address those sentencing cases that involve punishment, sentencing instructions, and sentence comparisons. Most of the cases presented in this article are decisions from the United States Court of Appeals for the Armed Forces (CAAF); however, where applicable, relevant service court decisions are also discussed. 

Presentencing 

Many of the presentencing issues addressed by the CAAF this past year have emanated from the admission of evidence during the government's sentencing case and the application of Rule for Courts-Martial (RCM) 1001(b). 2 Therefore, the first part of this section will discuss those decisions involving issues related to RCM 1001(b)(2) through 1001(b)(5). 3 The second part will discuss the recent developments regarding the accused's unsworn statement. 4 The last part of this section will look at the recent cases that have addressed the scope of permissible sentencing arguments. 

The Government's Case 

Any evidence the government introduces in its presentencing case must fall within one of the five categories listed in RCM 1001(b). 5 Four cases decided by the CAAF this year warrant discussion; each case touches on a different category of government sentencing evidence, and each will be discussed in the order of the respective rule it addresses. 

The first case, United States v. Vasquez, 6 addresses the interplay between RCM 1001(b)(2) and Military Rule of Evidence (MRE) 410. Rule for Courts-Martial 1001(b)(2) allows the trial counsel to introduce evidence from the personnel records of the accused, while MRE 410 generally provides that statements made by the accused in the course of plea discussions with the government are not admissible in any court-martial proceeding against the accused. 7 The sentencing rule specifically states that "'personnel records of the accused' includes any records made or maintained in accordance with departmental regulations that reflect the past military efficiency, conduct, performance, and history of the accused." 8 In Vasquez, the accused was convicted of stealing merchandise from the Navy Exchange. 9 During sentencing, the trial counsel offered evidence of the accused's request for an administrative discharge in lieu of trial by court-martial for a previous 212-day unauthorized  [*68]  absence that was not charged at trial. 10 Included in the request was an admission by the accused that he was guilty of the unauthorized absence. 11 Over defense objection, the military judge admitted the evidence under RCM 1001(b)(2). The Navy-Marine Corps Court of Criminal Appeals (NMCCA) upheld the judge's ruling, stating that the evidence reflected "the administrative disposition of a prior unauthorized absence offense." 12 It further held that MRE 410 only applied to pending charges and, since the request for discharge had been approved, the unauthorized absence offense was no longer pending. 13 The CAAF disagreed with the Navy court on the application of MRE 410 and set aside the sentence. It held that, since MRE 410 was intended to "encourage the flow of information during the plea-bargaining process," 14 the rule required a broad application and did not apply just to pending offenses. 15 

The CAAF's decision is primarily focused on application of MRE 410. However, this case is also significant for sentencing in that the CAAF did not find the document inadmissible under RCM 1001(b)(2). While the court emphasized that RCM 1001(b)(2) allows for admission of a wide range of documents from the accused's personnel records, it also reminded practitioners that the rule "does not provide blanket authority to introduce all information that happens to be maintained in the accused's personnel records." 16 

The second category of government presentencing evidence is prior convictions under RCM 1001(b)(3). This area of sentencing does not generate much case law, but surprisingly, it is not as well settled an area as that might imply. 17 A case decided this year, United States v. Glover, 18 does not resolve any unsettled issues, but does reconfirm two important points. In Glover, the accused was convicted of eighty-four specifications of uttering bad checks. 19 During its presentencing case, the government introduced evidence of two convictions the accused received ten years earlier for writing bad checks. 20 Over defense objection, the military judge admitted the prior convictions, although it was unclear on the record if he had applied the necessary balancing under MRE 403. 21 The CAAF held that the military judge should have conducted a MRE 403 balancing test in determining if the prior convictions were admissible but, assuming the judge had failed to apply the MRE 403 balancing test, it found any error harmless. 22 

Glover serves to confirm two points regarding prior convictions. First, there is no specific time limit on when prior convictions  [*69]  are excluded from consideration on sentencing. 23 Second, sentencing evidence, to include prior convictions, is subject to the MRE 403 balancing test like all other evidence. Military judges and trial counsel should ensure this balancing test occurs on the record and thereby eliminate the possibility of the appellate courts finding prejudicial error. Likewise, defense counsel should argue that the age of the conviction diminishes its probative value and that the MRE 403 balancing test requires the conviction be kept out. 

The next two categories of government presentencing evidence, aggravation evidence under RCM 1001(b)(4) and rehabilitative potential evidence under RCM 1001(b)(5), will be discussed contemporaneously through two CAAF cases decided in September 2000: United States v. Patterson 24 and United States v. McElhaney. 25 

In Patterson, the accused was convicted of sexually abusing his nine-year-old daughter from the time she was five years old. During its case in aggravation the government called the Chief of Child Adolescent Family Psychiatry at Eisenhower Medical Center as an expert witness in the fields of general psychiatry and child psychiatry. 26 The doctor had previously met and talked with the accused's wife, examined the victim-daughter, and talked with her therapist. He stated he did so in order to testify about the impact the crimes may have on the victim and her family, and to learn about any possible conditions the accused may have. 27 The defense counsel objected to the doctor testifying about any conditions the accused might suffer from or making any prognosis about the accused because the doctor lacked sufficient personal knowledge of the accused. The military judge sustained the objection. 28 The doctor then testified regarding the problems he felt the victim would suffer from in the future as a result of the sexual abuse. 29 He also testified about "grooming," the theory that pedophiles prepare their victims by bringing them along slowly, starting with simple touching and eventually working up to the more serious sexual abuse. 30 Over defense objection, the military judge allowed the testimony, stating that it helped explain "what goes into committing [the offenses]." Further, the judge held that the witness was not specifically testifying about the accused, but was testifying about "how these offenses were probably committed." 31 The doctor testified that he observed a pattern of grooming in the accused's case, and then testified that he had not seen any successful cure for one who manifests the conduct of grooming. 32 

On appeal, the accused argued it was error for the military judge to allow the testimony concerning pedophilia and the lack of successful treatment for pedophiles. 33 The CAAF affirmed, confident that the military judge did not consider the testimony on the issue of the accused's psychological state or his rehabilitative potential. 34 Judge Sullivan wrote the majority opinion, noting that the doctor did not expressly testify that the accused was a pedophile, and that the military judge made clear he was not going to consider the doctor's testimony on the accused's psychiatric or psychological condition. 35 The opinion further stated that the testimony regarding "grooming" conduct was  [*70]  admissible under RCM 1001(b)(4) as "psychological impact of [the accused's] offenses on the victim in this case." 36 

Judges Gierke and Cox concurred in the result, but disagreed with the majority's conclusion that the defense had failed to preserve the issue for appeal. 37 Judge Gierke wrote, "I am also satisfied that the military judge erred" in permitting the expert to "testify about his 'assumption' that [the accused] had groomed the victim and about the rehabilitative potential of 'those who groom young children.'" 38 Judge Gierke felt that the doctor's testimony was an opinion about the accused's rehabilitative potential and was impermissible since the government had not laid a proper foundation. 39 However, he was satisfied that the convening authority cured any error by reducing the adjudged confinement of forty-five years to twenty-five years. 40 

The second case that addresses government evidence under RCM 1001(b)(4), aggravation evidence, and RCM 1001(b)(5), rehabilitative potential evidence, is United States v. McElhaney. 41 Similar to the facts in Patterson, the accused in McElhaney was convicted of sexually abusing his minor niece and, on sentencing, the government presented a child psychiatrist to testify regarding victim impact and the accused's rehabilitative potential. 42 Defense objected to the testimony regarding rehabilitative potential on the basis of an inadequate foundation. 43 The military judge allowed the evidence about victim impact and future dangerousness of the accused, permitting the doctor to testify that the accused's "behavior was 'consistent' with the 'profile' of a pedophile." 44 However, the military judge ruled that the doctor could not testify that the accused had been diagnosed as a pedophile. 45 During his testimony, the doctor discussed pedophilia in general, saying it has a very poor prognosis, and that people around a pedophile are always at risk. When the military judge asked the witness to talk specifically about the accused, the doctor testified that the accused met the criteria for somebody with a poor prognosis. 46 

In a three to two decision, the CAAF held that it was inappropriate for the witness to offer an opinion on the accused's rehabilitative potential. The court looked to RCM 1001(b)(5)(B) which requires that evidence of rehabilitative potential be based on a proper foundation, and determined it was error for the military judge to allow testimony about "the future dangerousness of [the accused] as related to pedophilia." 47 The witness was a child psychiatrist, and not a forensic psychiatrist; the witness had not examined the accused; the witness had no information about the accused's medical history and had not reviewed the accused's medical or personnel records; the witness had testified that he was unable to render a diagnosis of pedophilia without examining the accused; and the witness gave generalized testimony about pedophiles that he failed to specifically link with the accused. These were all factors in the court's determination that the witness lacked the proper foundation to render an opinion. 48 

Chief Judge Crawford and Judge Sullivan dissented on this issue. Chief Judge Crawford felt the doctor's testimony concerning  [*71]  the future dangerousness of the accused was proper rehabilitative potential testimony under RCM 1001(b)(5). 49 She argued that his status as an expert witness enabled him to offer an opinion as to the accused's future dangerousness, noting that the witness never diagnosed the accused as a pedophile. 50 Furthermore, even if the doctor's testimony was inadmissible under RCM 1001(b)(5), the Chief Judge added it was still admissible as aggravation evidence under RCM 1001(b)(4) "because the future dangerousness of appellant was related to the impact on the victim." 51 Judge Sullivan also dissented, opining that the military judge did not abuse his discretion in allowing the doctor to testify regarding the accused's lack of rehabilitative potential. 52 

The discussion of the Patterson and McElhaney decisions would not be complete without a comparison of the two cases. Both provide very similar situations, but the respective out-comes are very much different. In Patterson, the majority held that the expert testimony regarding "grooming" was appropriate aggravation evidence under RCM 1001(b)(4), while Judges Gierke and Cox disagreed. In McElhaney, the majority found that the expert lacked an adequate foundation to opine on the accused's rehabilitative potential under RCM 1001(b)(5), while Chief Judge Crawford and Judge Sullivan disagreed. Judge Effron was the third vote in both cases. Judges Gierke and Cox felt both cases improperly allowed in rehabilitative potential evidence at trial. On the other hand, Chief Judge Crawford and Judge Sullivan felt the testimony in both cases was permissible aggravation evidence. It is also worth noting that the Patterson decision was based upon a determination that the military judge "adhered to his own ruling and did not consider the expert's testimony on the question of [the accused's] . . . rehabilitative potential." 53 Therefore, had Patterson been a members trial, Judge Effron may not have sided with the majority. With this in mind, the law in McElhaney is probably closer to the court's position as a whole, at least with regard to RCM 1001(b)(5) and the introduction of rehabilitative potential evidence by the government. As Judge Effron cautions in McElhaney, "the Government should be mindful of the need to establish an appropriate foundation for an expert's testimony on rehabilitative potential." 54 

If confronted with expert testimony offered under RCM 1001(b)(4) or 1001(b)(5), counsel for both sides should juxtapose these cases and take a good look at the evidence in question. What may appear to be rehabilitative potential evidence may be more appropriately admitted as aggravation evidence, and what may not come in under one rule may be permitted under the other. For example, an expert witness who has not examined the accused may lack the proper foundation to testify under RCM 1001(b)(5), but may be allowed to testify under RCM 1001(b)(4) about the accused's future dangerousness as it relates to the impact on the victim. Counsel and judges need to be mindful of the different requirements of each rule. 

The Defense Case--Unsworn Statements 

Whereas RCM 1001(b) addresses government evidence, RCM 1001(c) addresses defense evidence. There are generally three categories of evidence that the defense is permitted to present at trial during presentencing. Those categories are matter in extenuation, matter in mitigation, and a statement by the accused. 55 The accused has the right to give an unsworn statement, which is not under oath and is not subject to cross-examination by the government. However, the government can rebut any statements of fact made by the accused in the unsworn statement. 56 The cases that have addressed unsworn statements over the past years have focused generally on one of two questions: What can the accused say in an unsworn statement? 57 and, What qualifies as a "statement of fact" for purposes of rebuttal? 58 Cases decided this year have touched on both these issues and are discussed below. 

The first issue, regarding the limits of the accused's unsworn statement, has been extensively addressed in recent years. 59  [*72]  This past year, however, the Air Force service court considered some additional twists to this question. Two cases, United States v. Satterley 60 and United States v. Friedmann, 61 deserve discussion. In Satterley, the defense counsel requested to reopen the defense case in order to answer a court member's question in the form of a second unsworn statement. The military judge stated he would allow the accused to testify under oath, but he denied the defense request to answer the question via an unsworn statement. 62 The Air Force Court of Criminal Appeals (AFCCA) agreed, holding that while an unsworn statement is an authorized means to bring information before the court during presentencing, it is not evidence because the accused is not testifying under oath. 63 This raises several interesting issues. The accused cannot be examined on an unsworn statement by the trial counsel or the court-martial, but what if the accused wants to entertain questions of the court-martial? Should the accused be allowed to answer questions if the court is reminded that the answers are part of the unsworn statement and not sworn testimony? Is the accused entitled to a second unsworn statement? If not, what if the court member's question was asked prior to him making his unsworn statement? Could he answer it then? If the unsworn statement is not evidence, should counsel be allowed to discuss the contents of the unsworn statement in their arguments? Counsel for both sides routinely do this, but is this not arguing facts that are not in evidence? The CAAF granted review of this case on 10 May 2000. 64 It will be interesting to see how it decides this issue. 

In Friedmann, the accused was convicted of absence without leave, dereliction of duty, and drug use. 65 During his unsworn statement he asked the members to permit his commander to administratively discharge him. He told the members that others in his unit had received Article 15 nonjudicial punishments and administrative discharges for their drug use. 66 After the unsworn statement, the military judge provided a lengthy sentencing instruction that sought to clarify for the members the administrative discharge process, the irrelevance of using sentencing comparisons to adjudge an appropriate sentence, and the convening authority's ability to lessen a harsh sentence. 67 The AFCCA held that the military judge did not restrict the accused's right to make an unsworn statement by providing this instruction to the members. It is worth noting that the CAAF recently denied a petition for grant of review in Friedmann. 68 This is significant as it may indicate that sentencing instructions are the preferred method of addressing the contents of the unsworn statement. As was suggested in United States v. Grill, 69 military judges can counterbalance the broad latitude the accused now has (following the decisions in Grill,  [*73]  Britt, and Jeffrey) through sentencing instructions. 70 When the accused provides confusing, misleading, or irrelevant information during the unsworn statement, the military judge can provide a sentencing instruction to assist the members in keeping the unsworn statement in proper perspective. 71 

Another method of addressing information in an unsworn statement is by allowing the government to introduce rebuttal evidence. This is specifically provided for in the rule; however, the prosecution may rebut only statements of fact. 72 As mentioned above, what constitutes a statement of fact and what is merely an expression of opinion have been recurring questions. The CAAF recently addressed this again in United States v. Manns. 73 

In Manns, the accused was convicted of indecent acts, attempted indecent acts, and indecent assault against his stepdaughter while she was between fourteen and sixteen years of age. 74 During the sentencing case, the accused made an unsworn statement wherein he said, "I have tried throughout my life, even during childhood, to stay within the laws and regulations of this country." 75 Over defense objection, the government offered in rebuttal a psychological evaluation report that contained the accused's admissions to "using marijuana before enlisting in the Navy, committing adultery, using prostitutes on four occasions, and looking at pornography." 76 The military judge admitted the evidence as relevant for consideration in determining an appropriate sentence but failed to conduct a MRE 403 balancing test. 77 On appeal, the accused argued that his statement, "I tried to obey the law," was a not a statement of fact. 78 The CAAF disagreed and found the statement an assertion of fact that the prosecution was entitled to rebut. 79 With regard to whether the psychological evaluation report was proper rebuttal, the CAAF held that all the admissions in the report were admissible to rebut the accused's assertion that he tried to obey the law. Further, the CAAF held that the admissions to committing adultery, using prostitutes, and his obsession with sex, were also "admissible under RCM 1001(b)(4) to show the depths of his sexual problems." 80 Finally, the court addressed whether or not this evidence should have been excluded under MRE 403. It answered the question in the negative, stating because it was a trial with a military judge alone, "the potential for unfair prejudice was substantially less than it would be in a trial with members." 81 

However, it was in the concurring opinions that an entertaining disagreement revealed the remaining uncertainty of this issue. Judge Sullivan concurred with a reservation. He agreed with the majority that the statement, "I have tried . . .," was a statement of fact which opened the door to government rebuttal. 82 Judge Sullivan believed the statement was no different than the statement made by the accused in an unsworn statement in United States v. Cleveland. 83 In Cleveland, the accused stated in his unsworn statement that: "Although I have not been perfect, I feel that I have served well." 84 Although the majority viewed this as a statement of opinion that did not open the door to government rebuttal, Judge Sullivan disagreed. 85 In Manns, Judge Sullivan's reservation was with the majority's attempt to  [*74]  distinguish the statement in Manns from the statement in Cleveland. He argued that the two statements could not be reasonably differentiated. 86 

On this point Senior Judge Cox agreed with Judge Sullivan. 87 However, as to whether the statements were expressions of opinion or statements of fact, he had a contrary view. He believed the statements were nothing more than "an expression of a subjective belief by appellant." 88 Senior Judge Cox went even further and characterized the government desire to treat an unsworn statement as evidence, and to hammer an accused, as showing a lack of confidence in the court members and military judges. 89 He suggested that rather than attack the accused "who is seeking mercy through his last desperate plea to the sentencing authority," the appropriate way to deal with an unsworn statement is through a proper sentencing instruction from the judge. 90 

This case may have been decided differently if it were tried before a panel. 91 However, that does not appear to be the distinguishing factor between this holding and the holding in Cleveland. The CAAF simply held one statement is factual while the other is not. As Judge Sullivan succinctly states, "when someone says, 'I feel I have served well,' - that is an opinion which would not allow rebuttal. But when someone says, 'I have tried to stay within the law,' - that is a statement of fact which would allow rebuttal." 92 Unfortunately, the decision in Manns has provided more confusion than clarity. Past decisions like Cleveland drew a recognizable distinction between fact and opinion. In Manns, the distinction is now blurred. It would appear "today's achievement is only tomorrow's confusion." 93 

Counsel need to know the case law and understand the subtle nuances between statements of fact and expressions of opinion. Defense counsel must be careful to review their client's unsworn statement and try to avoid the hazy line drawn by the Manns opinion. Also, defense counsel should be aware of any potential rebuttal evidence that exists and consider the possibility that the government may try to introduce it to rebut comments made in the unsworn statement. Trial counsel should be prepared to rebut statements of fact, but should be careful not to be too aggressive in rebutting comments that might be construed as expressions of opinion. 

Sentencing Arguments 

Once the prosecution and the defense have introduced matters, RCM 1001(g) provides both sides the opportunity to argue. 94 If the opposing counsel fails to object to an improper argument before the military judge begins to instruct the members on sentencing, the objection is waived, absent plain error. 95 This past year the CAAF addressed sentencing arguments in a number of cases, one of which, United States v. Baer, 96 is discussed below. 97 

 [*75]  In Baer, the accused pled guilty to robbery, aggravated assault, kidnapping, conspiracy, and murder. 98 The charges resulted from the accused's involvement in the beating, kidnapping and murder of a fellow Marine in Hawaii. The accused and three other Marines invited the victim to a house under the pretense of repaying him money. 99 When the victim arrived, the four Marines beat him into unconsciousness; taped the victim's mouth, hands, arms, and legs; wrapped him in a canvas cover; and drove him to a remote site on Oahu. 100 At the remote site, one of the co-conspirators killed the victim by shooting him in the head and his body was then dumped into a deep ravine. 101 

During the sentencing argument the assistant trial counsel argued the following: 


Imagine him entering the house, and what happens next? A savage beating at the hands of people he knows, fellow Marines, to which the accused was a willing participant. He's grabbed, he's choked, he's beaten, he's kicked, he's hit with a bat, small baseball bat. Imagine being [the victim] sitting there as these people are beating him. 
. . . . 
Imagine. Just imagine the pain and the agony. Imagine the helplessness and the terror, I mean the sheer terror of being taped and bound, you can't move. You're being taped and bound almost like a mummy. Imagine as you sit there as they start binding. 102

The defense objected to the argument on the grounds that it was improper to ask the jury to imagine themselves in the victim's position, but the military judge disagreed and permitted the argument to continue. 103 

The CAAF stated that "Golden Rule arguments" 104 are designed to inflame the passions and possible prejudices of the members and, therefore, are impermissible. However, "asking the members to imagine the victim's fear, pain, terror, and anguish is permissible, since it is simply asking the members to consider victim impact evidence." 105 Although the court agreed that the argument as a whole was not intended to improperly inflame the passions or prejudices of the panel, it did not agree that the military judge was entirely correct in failing to sustain the defense objection. The government statements "on their face" crossed the line into improper argument. 106 However, the CAAF stated that in determining whether an argument was improper the focus must be on the argument viewed in its entire context, and not on the statements viewed in isolation. 107 When viewing these statements within the context of the entire argument, the CAAF agreed that the direction, tone, and theme of the argument was not intended to inflame the members' passions or possible prejudices. Rather, the trial counsel was only "attempting to describe the particular situation in which the victim was placed." 108 Notwithstanding its decision, the court sent this warning: "Trial counsel who make impermissible golden rule arguments and military judges who do not sustain proper objections based upon them do so at the peril of reversal." 109 

It is interesting to note that although the CAAF found the argument was not erroneous, it added that even if it was "technically erroneous," the error did not materially prejudice the accused's substantial rights; and therefore, would have  [*76]  affirmed the case in any event. 110 It is also worth noting that Judge Effron (with whom Judge Sullivan joined) concurred with the result but felt it was error to allow the trial counsel's argument. However, he viewed the error as harmless under the facts and circumstances of this case. 111 The CAAF may have decided this case differently if the charges were not of such a serious nature, so it may be wise for practitioners to view the argument in Baer as improper and stay clear of the "gray zone." 

Sentencing 

After the evidence has been introduced and the counsel have finished their arguments, their work is done and the trial moves into the hands of the judge and members. It is then time to provide instructions and, following a proper deliberation, determine an appropriate sentence. This next section provides a review of the decisions that have addressed three areas of sentencing this past year. It discusses one significant decision dealing with permissible punishments, two decisions addressing sentencing instruction issues, and one recent decision involving sentence comparisons. 

Permissible Punishments 

The permissible punishments available at a court-martial are a relatively well-settled area of sentencing. 112 However, this past year an issue regarding the permissible punishments of forfeiture of pay and fines at a special court-martial was addressed in United States v. Tualla. 113 

In Tualla, the accused was sentenced at a special court-martial for numerous offenses, to include obtaining government services of a value of $ 996.60 by false pretenses. 114 The sentence adjudged included forfeiture of one-third pay per month for six months and a fine of $ 996.60. 115 The convening authority approved both the forfeitures and the fine. 116 The Coast Guard Court of Criminal Appeals (CGCCA) approved the findings and affirmed in part and set aside in part the sentence. 117 It determined that RCM 1003(b) did not authorize a special court-martial to adjudge a sentence that included both a fine and forfeitures. 118 The Department of Transportation's General Counsel certified the case to the CAAF for review. 119 

The CAAF reversed the CGCCA's decision and held that RCM 1003(b)(3) does not prevent a special court-martial from imposing a sentence that includes both a fine and forfeitures. 120 Although the language in RCM 1003(b)(3) 121 would indicate that only a general court-martial could adjudge both a fine and forfeitures, the CAAF looked to Article 19, UCMJ, which authorizes special courts-martial punishment to adjudge forfeitures of two-thirds pay per month for up to six months. 122 The court pointed out that Article 19 "does not expressly limit the other types of punishment adjudged in this case, including fines and reductions in grade." 123 The court then turned back to RCM 1003(b)(3), which specifically limits the amount of a fine a special court-martial can adjudge to "the total amount of forfeitures  [*77]  which may be adjudged in that case." 124 Therefore, if the maximum forfeitures that can be adjudged are two-thirds pay per month for six months, then the only limit on adjudging both a fine and forfeitures is that the combined total of fine and forfeitures may not exceed two-thirds pay times six months. 125 

As an interesting side note, the decision in Tualla has prompted the Joint Service Committee on Military Justice to propose an amendment to RCM 1003(b)(3), which would clarify the authority of special and summary courts-martial to adjudge both fines and forfeitures in the same case. 126 The proposed changes also include adding a sentence to RCM 1107(d) entitled "Limitations on sentence of a special court-martial where a fine has been adjudged," to help ensure that convening authorities do not approve sentences where the cumulative effect of the fine and forfeitures would exceed the two-thirds that may be adjudged at a special court-martial. 127 Regardless of whether or not the proposed changes are made, it is important that staff judge advocates, chiefs of justice, and counsel carefully review any special or summary court-martial that adjudges a fine. When the final action is prepared they should ensure that the total dollar amount the accused will lose does not exceed the maximum amount of forfeitures that the court can adjudge and, if it does, take the steps necessary to ensure the convening authority does not approve a sentence that exceeds the jurisdictional limits of the court. 

Sentencing Instructions 

Prior to the members deliberating on an appropriate sentence, the military judge must provide them with the appropriate sentencing instructions. 128 Determining what to tell the members and what not to tell them may not be as easy as it might seem. The panel members often have questions regarding the imposition of sentence or may simply want to consider matters that are collateral to the court-martial. Sometimes the military judge finds it necessary to explain an event or procedure to prevent confusion of the members. This latter situation occurred in Friedmann when the accused gave his unsworn statement. 129 

As previously discussed, during Friedmann's unsworn statement, he told the panel members that others in his unit received nonjudicial punishment and general discharges for their drug use. He asked the members to let his commander administratively discharge him rather than give him a punitive discharge. 130 The military judge provided a sentencing instruction that addressed both comments by the accused. First, the judge instructed the members that the issue is not whether the accused should remain in the Air Force, but rather, whether the accused should be punitively separated. He told them it was of no concern to them whether someone else might initiate a separation action. 131 Second, the judge explained that the disposition of  [*78]  other cases was irrelevant in adjudging an appropriate sentence for the accused. He advised the members that "any meaningful comparison of the accused's case to those of others similarly situated" would come from the convening authority when he takes action on the sentence. 132 

As stated earlier, the AFCCA found the instruction proper, and the CAAF denied a petition for grant of review in this case. 133 The AFCCA noted that the military judge could have permitted the government to rebut the accused's unsworn statement, 134 but indicated that there was "no need for the military judge to waste the court's time by turning the sentencing proceeding into a hearing." 135 The court relied on the decision in Grill where the CAAF expressed its confidence that military judges could prevent unsworn statements from confusing the members through appropriate sentencing instructions. 136 

The CAAF also addressed sentencing instructions in a decision handed down this past year. But unlike Friedmann, in United States v. Duncan, 137 the issue involved the military judge's response, over a defense objection, to questions asked by the members concerning collateral consequences. 

In Duncan, the accused was convicted of numerous offenses, including three specifications of attempted murder, three specifications of rape, six specifications of forcible sodomy, and two specifications of kidnapping. 138 On sentencing, the members interrupted their deliberations to ask the court the following questions: (1) "In military justice, is parole granted or are sentences reduced for good behavior? If so, do these reductions apply to a life sentence?" and (2) "Will rehabilitation/therapy be required if PFC Duncan is incarcerated?" 139 Although the defense objected to answering these questions, the military judge provided an instruction to the members. He reminded the members of the purpose of the court-martial and the members' duty to impose an appropriate sentence, telling them to "do what you think is right today." 140 Regarding the first question, the judge told the members that parole was available to those sentenced at courts-martial, including those sentenced to life imprisonment. However, he cautioned them not to be concerned about parole. 141 With regard to the second question, he advised them that there are "appropriate alcohol and sex offense rehabilitation programs available to the accused should he be confined. . . ." 142 

The accused argued on appeal that it was error for the military judge to give these instructions because they involved collateral consequences of a court-martial. 143 The CAAF held it was appropriate for the military judge to provide instructions on these questions and reiterated its previous holding in United States v. Greaves that there is no "bright line rule prohibiting instructions on collateral consequences of a court-martial." 144 A better approach, it stated, is to focus on the military judge's "responsibility to give 'appropriate instructions.'" Should the  [*79]  military judge decide to instruct on collateral matters, he must "give legally correct instructions that are tailored to the facts and circumstances of the case." 145 

The CAAF also emphasized the fact that the members requested the information, holding that it is appropriate in such cases to provide answers if the judge can "draw upon a body of information that is reasonably available and which rationally relates to the sentencing considerations in RCM 1005(e)(5)." 146 Rule for Courts-Martial 1005(e) lists required instructions that the judge must give and RCM 1005(e)(5) requires informing the members that they should "consider all matters in extenuation, mitigation, and aggravation, whether introduced before or after findings, and matters introduced under RCM 1001(b)(1), (2), (3), and (5)." 147 The CAAF found that these issues, parole and rehabilitation programs, were rationally related to aggravation evidence and rehabilitative potential evidence. 148 

The military judge's discretion to provide sentencing instructions on collateral matters, when appropriate, appears to be at least one area of sentencing where all five judges at CAAF are in agreement. The unanimous decision in Duncan and the decision not to grant review of the Friedmann case support this conclusion. So, while the CAAF may be split on many other sentencing issues, it is clear that sentencing instructions are often a necessary way to clarify confusing or misleading information, as well as a proper way to provide additional information requested by the members. 

Sentence Comparison 

Sentence comparison, the last area of discussion, was recently addressed by the CAAF in United States v. Sothen. 149 This case serves to confirm the applicable standard in reviewing a case for sentence appropriateness. The CAAF has previously held that the power to review a case for sentence appropriateness rests with the service courts and will only be reviewed by the CAAF for an obvious miscarriage of justice or an abuse of discretion. 150 Sentence appropriateness is normally determined without comparing the sentence with sentences received by others. 151 However, there are rare cases where sentence appropriateness can only be determined by comparing disparate sentences from closely related cases. 152 

In Sothen, the accused had been married for approximately seventeen years when he started having an intimate relationship with another woman, Ms. Steen. 153 As the relationship progressed, the accused wanted out of his marriage, so he and Ms. Steen devised a plan to kill the accused's wife. 154 They began looking for someone to commit the murder and were introduced to Mr. Holland, which resulted in a series of meetings. The accused was unaware that Mr. Holland was an informant for the county police department. 155 At these meetings, the accused and Ms. Steen discussed the proposed murder with Mr. Holland, who wore a hidden recording device. 156 Both the accused and Ms. Steen were arrested and, while Ms. Steen pled guilty in state court to one count of solicitation to commit murder, the accused was convicted by court-martial of conspiracy to commit murder, solicitation to commit murder, and adultery. 157 Ms. Steen was sentenced to three years confinement and a $ 500 fine. The accused received twenty-five years confinement, total forfeitures, reduction to E1, and a dishonorable discharge. 158 

The CAAF reiterated the burden for the accused in a sentence comparison case. The accused has the burden of demonstrating that (1) the cited cases are closely related to the  [*80]  accused's case, and (2) that the sentences are highly disparate. 159 If the accused meets that burden, then the burden shifts to the government to show a rational basis for the disparity. 160 The Navy court found that the accused's case was closely related to Ms. Steen's case and that the respective sentences were highly disparate; however, the court found "many good and cogent reasons in the record of trial that explain the disparity between the two sentences awarded." 161 The court cited several reasons for the disparity: The cases were from different sovereigns; there is a difference between military and civilian approaches to sentencing and punishment; the accused was convicted of multiple offenses while Ms. Steen was convicted of one offense; the accused's trial was contested while Ms. Steen pled guilty; and, the lighter sentence reflected Ms. Steen's agreement to testify against the accused. 162 In reviewing the service court's decision, the CAAF found there was no abuse of discretion or miscarriage of justice. Further, it held that these reasons were "legally sufficient justification for the disparity between the two sentences," thereby satisfying the rational basis standard set forth in Lacy. 163 

While Sothen confirms the applicable standard in sentence comparison cases, it also goes a step further than recent cases in that it involves comparison of a military sentence to a disparate civilian sentence. 164 The CAAF specifically noted that sentence comparison with a closely related case that has a highly disparate sentence was not limited to just military co-actors. The court stated that cases involving military and civilian co-actors could be considered. 165 However, counsel faced with making the argument for sentence comparison need to be aware of the difficult standard that exists, especially when comparing civilian and military sentences. As Sothen demonstrates, the fact that one sentence emerges from a civilian system while the other from a military system, is in and of itself one reason for the disparity. 

Conclusion 

While sentencing may not have undergone a major overhaul this past year, there were areas that received considerable attention. Although progress was made in some areas, a lack of progress was evident in other areas. The CAAF's obvious split on the use of rehabilitative potential evidence and the parameters of aggravation evidence made for spirited reading, but mandate a revisiting of these issues in the future. The unsworn statement received considerable attention from the appellate courts, but with the decision in Manns, it is now unclear exactly what constitutes a statement of fact. Sentencing arguments were reviewed in quantitative fashion, but most were decided on a case-by-case basis and little changed, unless the decision in Baer is broadly interpreted and the warnings to stay out of the "gray zone" are ignored. In which case, Baer will mandate a future revisit as well. 

Despite the wheel spinning in these areas, advances have been made in other areas of sentencing. Tualla has clarified the issue of fines and forfeitures in special court-martial cases, the CAAF was united in Duncan on the question of providing sentencing instructions on collateral consequences, and Sothen signifies the permissibility of comparing military sentences with co-accused civilian sentences. Upon further reflection, the question becomes, has this been another year of fine-tuning in sentencing, or has this been a year of preparation for a major overhaul to come? 
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