1986 Army Law. 50, * 
Army Lawyer 

March, 1986 

1986 Army Law. 50 


LENGTH: 1778 words 

USALSA REPORT: Trial Judiciary Note: Sentence Arguments: A View From the Bench 

Major Jody Russelburg, Military Judge, Fifth Judicial Circuit, Stuttgart, FRG, U.S. Army Legal Services Agency 

SUMMARY: 
... Counsel at this point might feel that his or her job is finished and that it is up to the military judge or the court members to do their job to determine an appropriate sentence for the accused. ... Except in a few cases, neither the maximum sentence nor a sentence to no punishment is an appropriate sentence. ... Often, these arguments are not supported by the evidence and counsel make no effort to support the argument beyond stating that crime (or this particular crime) is "bad" or the accused is a good person or a good soldier. ... There is nothing unethical, unprofessional, or improper about counsel arguing for a sentence which is something other than the most favorable possible result for his or her client. ... If trial counsel sees that confinement or a punitive discharge is not likely to be a part of the sentence, he or she should focus his or her argument on other punishments rather than wasting the opportunity by arguing for something he or she is not going to get. ... The content and tone of the sentence argument has to be drawn from the nature of the offense or offenses and the evidence presented by each side. ... The defense counsel's job is to make it as difficult as possible for the sentencing authority to treat the client severely. ...   

TEXT: 
 [*50]  The accused has been found guilty and all of the evidence for sentencing has been presented. It has been a difficult case to try, but counsel for each side is satisfied with the way in which he or she has presented the case. Counsel at this point might feel that his or her job is finished and that it is up to the military judge or the court members to do their job to determine an appropriate sentence for the accused. But it is not "Miller time" yet; the attorney who is content to make only a few cursory remarks or who makes an unfocused argument on sentence is wasting a valuable opportunity to persuade the sentencing authority to reach a result that counsel believes to be appropriate. 

Most judges and court members believe that determining an appropriate sentence is far more difficult than determining the finding of guilty or not guilty. Findings are made by  [*51]  applying an established standard of proof beyond a reasonable doubt to the evidence presented. The fact finder either has or does not have a reasonable doubt, and the decision on findings is made accordingly. No comparable standard exists to determine the sentence. The judge or the court members must take the range of permissible punishments and find the single sentence which will best serve the ends of good order and discipline, the needs of the accused, and the welfare of society. In many cases, these competing interests are seemingly irreconcilable. One interest may be accepted by the sentencer as the dominant interest to be best satisfied by the sentence adjudged. Counsel can influence this process by making a persuasive argument to support a conclusion that, in a particular case, one interest is predominant. If that argument is accepted, the desired sentence will flow naturally from that conclusion. 

In every case there is a maximum sentence that can be adjudged. Within that limit, the appropriate sentence may be the maximum sentence or any lesser legal sentence, including a sentence to no punishment. Except in a few cases, neither the maximum sentence nor a sentence to no punishment is an appropriate sentence. Nevertheless, in a significant number of cases, government counsel argue for a maximum sentence or defense counsel argue for a sentence of no punishment. Sometimes these diametrically opposed arguments are made in a single case. Often, these arguments are not supported by the evidence and counsel make no effort to support the argument beyond stating that crime (or this particular crime) is "bad" or the accused is a good person or a good soldier. Such arguments appear to be nothing more than "knee jerk" arguments in favor of an extreme result most favorable to the side making the argument. These unsupported arguments for a lopsided result are neither persuasive nor helpful to the fact finder and result in counsel wasting the opportunity to meaningfully influence the determination of the appropriate sentence. 

There is nothing unethical, unprofessional, or improper about counsel arguing for a sentence which is something other than the most favorable possible result for his or her client. Of course, defense counsel cannot properly argue for a sentence which is contrary to the desires of the client, and a defense counsel should discuss his or her intent to argue for a particular sentence or a particular type of punishment with the client. If the accused understands that some punishment is a probable consequence of conviction and that the sentencing procedure is a "damage control" operation for the defense, he should be able to accept his counsel's decision to make an argument in support of a level of punishment which counsel believes to be advantageous, or at least acceptable under the circumstances. Similarly, counsel for the government should realize that unless a case has been under-referred or the facts of the case are especially aggravated, he or she is not likely to get a "max" sentence. Trial counsel will do better to make a realistic assessment of the case and presents an argument to support this concept of an appropriate sentence. If counsel believes that a particular result is appropriate, he or she should argue for that result and provide a reasoned explanation of why he or she regards that result as appropriate. Counsel for each side should try to convey a sense of reasonableness in this assessment of an appropriate sentence. The sentence argued for by counsel should be perceived as a carefully considered conclusion rather than as a randomly selected result. If a defense counsel concludes that confinement is probable based on the facts of the case, he or she is further ahead to argue for a minimum period of confinement than to argue futilely for no confinement. If trial counsel sees that confinement or a punitive discharge is not likely to be a part of the sentence, he or she should focus his or her argument on other punishments rather than wasting the opportunity by arguing for something he or she is not going to get. 

The subject of this article is sentence arguments, not how to present a case in aggravation or extenuation and mitigation. Arguments cannot be discussed, however, without at least briefly considering the evidence in the case. The content and tone of the sentence argument has to be drawn from the nature of the offense or offenses and the evidence presented by each side. The decision on what evidence to offer should be made with a view to how the evidence will fit into the argument to be made at the conclusion of the evidence. It is always appropriate for the defense to put the accused in the most favorable light possible. It must be recognized, however, that an accused who has just been convicted of rape and murder is not likely to benefit significantly from the fact that he has always had highly polished boots and a neat haircut. The defense counsel who stands up to argue for leniency in such a case better have more to support that argument than the condition of the accused's boots if he or she hopes to be successful on behalf of the client. In preparing for sentence argument, counsel must make some logical connection between the evidence in the case and the sentence which he or she considers to be appropriate. A neat appearance as a soldier or testimony about outstanding duty performance will probably not keep an accused from being confined for a serious offense, but it might be argued successfully as evidence that the accused has pride in his status as a soldier. This may reflect favorably on the accused's character and sense of responsibility and may form the basis for arguing for a lesser period of confinement or a sentence that will leave the accused with some income to meet financial responsibilities. To reach the desired result, counsel must draw the facts from the evidence, use those facts favorable to their case to support their position on an appropriate sentence, and address the adverse facts to blunt the anticipated arguments of opposing counsel. 

When counsel concludes the argument on sentence, the military judge or the court members should have some emotional response to the argument. Counsel should seek to evoke some feeling such as anger, sympathy, empathy, concern, sadness, or compassion. This response should be based on a reasoned emotion, not the "inflamed passion" created by a pure appeal to emotion. If the trial counsel is seeking a severe sentence, he or she must be able to produce a sense of the outrageousness of what the accused did or a realization of the impact of the accused's conduct on a particular victim or on society. An argument which merely states that what the accused did was bad, without any emphasis on why it was bad, does nothing more than state the obvious. Defense counsel should create a feeling of compassion or understanding toward the client, a sense that although what the accused did was wrong, his criminal conduct was an aberration, it is not likely to recur, and despite the conviction, the accused is basically a decent person with many good qualities and rehabilitative potential. The defense counsel's job is to make it as difficult as possible for  [*52]  the sentencing authority to treat the client severely. The trial counsel's job is to make the sentencing authority recognize that it must make the difficult decision to adjudge a substantial punishment despite any feeling of sympathy the court might have for the accused or his family. If the argument of counsel leaves the court without an emotional response, the argument has not accomplished all that it should have accomplished. 

Finally, it is useful for counsel to appreciate their audience, especially when presenting an argument to court members. Court members are soldiers. They are usually career officers or senior noncommissioned officers; counsel should understand the values held by such a homogeneous group. If counsel knows the general values of the military community, he or she can appeal to those values in an argument which explains why a particular punishment or sentence is in accord with the values of the society. For example, when addressing the appropriateness of a punitive discharge, counsel should explain why such a discharge is or is not consistent with the need to preserve good order and discipline in the Army and discuss whether adjudging such a discharge is in the best interests of either the accused or the military. In some cases, it may be helpful to put the determination of an appropriate sentence in the context of military terms that are familiar to the court members. For example, when discussing how much punishment is necessary in a case, counsel can draw an analogy to a principle of war such as economy of force. Explain that just as it wastes resources to send a battalion to perform a mission which could be accomplished by a platoon, it also would be a waste of resources to adjudge a sentence which is excessive to accomplish the purposes of punishment. Arguments such as this may give the court members a better perspective on their responsibilities as the sentencing authority. 

The circumstances of each case and the personal style of each counsel determine what constitutes an effective argument on sentence. Counsel should always appreciate the importance of their role as advocates in sentence arguments and avoid the tendency to fall into a pattern of pro forma or "knee jerk" arguments on sentence. If, after a realistic assessment of the case, counsel or client is disappointed in the sentence adjudged, it may be because counsel failed to persuade the military judge or the court members that a different result was more appropriate. 
