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SUMMARY: 
... 1 The accused's company commander and first sergeant normally testify that the accused is a marginal or substandard performer with no rehabilitative potential. ... Rehabilitation of the wrongdoer is not the only sentencing principle that relies on an appraisal of the offender. ... An accused who adopts the military's value system will enhance good order and discipline. ... While trial counsel are specifically limited in the information they can provide to the sentencing authority, 6 defense counsel have considerably more room to maneuver. ... The collation of disparate data from a variety of sources into a defense pre-sentence report, 9 presented as an unsworn statement, can provide a far more accurate picture of the accused than can a few witnesses and a pile of papers. ... With the Court of Military Appeals decision in U.S. v. Toledo, 12 defense counsel now have access to expert assistance, under the cloak of the attorney-client privilege, in the evaluation, preparation, and presentation of psychological matters. ...   

TEXT: 
 [*53]  Introduction 

Despite the best efforts of defense counsel, the majority of soldiers brought before courts-martial are convicted of some criminal activity. After findings of guilt are announced, the trial counsel dutifully presents the normal sentencing fare: data from the front page of the charge sheet, the accused's DA Forms 2A and 2-1, and records of nonjudicial punishment. 1 The accused's company commander and first sergeant normally testify that the accused is a marginal or substandard performer with no rehabilitative potential. 2 Satisfied that the prosecution has met its burden to justify a sentence to confinement and a punitive discharge, the trial counsel settles back to await the opportunity to deliver a devastating sentence argument. 

Now it is the defense counsel's turn. Although the sentencing portion of the trial allows the defense wide latitude in the presentation of evidence, 3 most defense counsel still rely on the same methodology as the prosecution. A pile of documents is entered into evidence, a few NCO's are called to flesh out the actual duty performance of the accused, and the accused spends some time talking with the court about his past, his reasons for getting into trouble, and his hopes for the future. The military judge closes court to deliberate, and the predictions and second-guessing by counsel commence. After a short time, the court reconvenes and pronounces a sentence that normally surprises no one. 

Sound familiar? But for minor differences due to personalities of counsel and the time actually available for sentence preparation, this scenario repeats itself daily in courts-martial across the world. For the most part, the sentences are predictable and reasonable, given the expectations of participants who have not experienced anything different. When defense counsel play by the evidentiary rules governing the prosecution, however, many of the advantages inherent in the rules governing defense sentencing presentations are lost. 

Given the many philosophical and systemic factors relevant to the determination of an appropriate sentence, 4 the defense sentencing case should provide as much information to the sentencing authority as possible. The defense counsel is in the best position to present the information that the court needs to tailor the sentence to serve the interests of both justice and the accused. By providing that information to the sentencing authority in a format designed to maximize its impact, defense counsel can ensure that their clients benefit from informed decisionmaking, tailored to the individual accused. Without such information, the sentence will be based on the typical rehabilitative potential testimony and "attaboy" evidence that the sentencing authority sees. 

Principles of Sentencing 

The military justice system explicitly recognizes five principal reasons for imposing sentences upon those who violate the law: 1) protection of society from the wrongdoer, 2) punishment of the wrongdoer, 3) rehabilitation of the wrongdoer, 4) preservation of good order and discipline in the military, and 5) the deterrence of the wrongdoer and those who know of the offense from committing the same or similar offenses. 5 

Rehabilitation of the wrongdoer is not the only sentencing principle that relies on an appraisal of the offender. All of the reasons for punishment have a component that focuses on the offender and potential future conduct. Sentencing evidence can be presented in a way to emphasize the forward-looking nature of an enlightened criminal justice system. 

When prosecutors speak about protection of society as a sentencing principle, they invariably use the principle to justify incarceration. This is protection of society in its narrowest and most immediate sense. The protection of society in a wider sense, however, is best accomplished by the rehabilitation of the offender, followed by a swift return as a productive, law abiding member of society. Society, whether military or civilian, benefits little from supporting at great cost the forced idleness of a member who has learned the lesson sought to be taught. 

Punishment of the wrongdoer, as an expression of societal disapproval of those who transgress the rules, must also focus on the wrongdoer's specific needs. Blind retribution is best left in the primitive societies from whence it came. "An eye for an eye" is no longer a useful sentencing philosophy. 

The preservation of good order and discipline in the military, or any other society, requires that all the members of society accept the same values. An accused who adopts the military's value system will enhance good order and discipline. Continued punishment after the accused adopts the military value system, however,  [*54]  may serve to convince the accused and others that some of the military value system is not worthy of adoption. Thus, excessive punishment can actually detract from good order and discipline. 

The conventional wisdom is that the harsher the punishment, the more effective the deterrence. We may consider the law school example of pick-pockets working the crowds at the hangings of other pick-pockets as evidence that the conventional wisdom is wrong. It is the reality of the court-martial, even more than the sentence, that deters. Deterrence concerns, then, do not require harsh punishments. 

The problem facing the practicing defense counsel is to accumulate and present, in meaningful fashion, information relating to all the sentencing principles. By merely offering defense exhibits A through ZZ and relying on the sentencing authority to sift through the documents to extract and digest the information contained therein, the defense counsel has transferred the responsibility to analyze the defense sentencing case to the sentencing authority. More is required, and the sentencing procedures allow the defense counsel the flexibility and latitude to accomplish the task. 

Defense Sentence Evidence Presentation 

While trial counsel are specifically limited in the information they can provide to the sentencing authority, 6 defense counsel have considerably more room to maneuver. In the first instance, defense may rebut any matter presented by the prosecution. 7 Normally, this is accomplished by testimony of others in the unit who have had the opportunity to observe the accused's duty performance, and who have not changed their opinions because of the accused's current troubles. This clash of opinions, however, usually results in a washout on the issue, leaving the sentencing authority with little helpful information. 

Presentation of evidence in extenuation and mitigation is where the defense counsel has the potential to really influence the sentencing authority. Many defense counsel rely solely on presentation of testimony of the accused, friends, and relatives, as well as documents gathered from the accused's personal "attaboy" files. Argument is then used to tie it all together. When the sentencing authority is the military judge, the argument is often very short. After all, "he's heard it all before." 

A tool that can be used to augment testimony is the unsworn statement. An unsworn statement may be oral, written, or both, and may be made by the accused, by counsel, or both. 8 This rule supplies the vehicle for a more coordinated, more effective, and far more organized sentencing evidence presentation. The collation of disparate data from a variety of sources into a defense pre-sentence report, 9 presented as an unsworn statement, can provide a far more accurate picture of the accused than can a few witnesses and a pile of papers. A defense pre-sentence report also provides a convenient package of information for use later in post-trial submissions, 10 petitions for clemency, 11 and evaluations for treatment programs. It collects and preserves data that otherwise might not be available. Coupled with witness testimony and keyed to the defense exhibits, the pre-sentence report can explain and amplify the defense sentencing case, and place the information within the context of specific sentencing principles. 

Compiling the Pre-Sentence Report 

The defense pre-sentence report should concentrate on three areas: the accused's background, an analysis of the offense and the offender's actual conduct in relation to it, and a recommendation for a specific sentence option or group of options. 

Accused's Background 

Analysis of the accused's background should include information relating to the following areas: family background (nurture environment), civilian education, motives for entering the service, military training, military assignments, financial history, and medical/psychological history. 

Family Background 

The accused's family background should be examined carefully to determine the family structure during the accused's formative years. In contemporary American society, the intact nuclear family is losing ground to a variety of nurture environments. The accused may have been reared by a single parent fighting to make ends meet, by grandparents, or even by a succession of foster parents. The impact upon an accused caused by fractured or alternative family structures may be significant in the formulation of a value system, the way the accused responds to authority, or even to the accused's amenability to particular sentence options. 

Siblings should be identified and information gathered relating to sex, age, occupation, community involvement, and religious affiliation to determine the existence and level of emotional support available to the accused  [*55]  currently and during his earlier years. Counsel may find that the offense for which the accused has been convicted is not only a significant departure from previous military conduct, but is a departure from earlier conduct in the family and civilian community. Determine if the accused was a significant positive influence in younger siblings' development. 

Siblings may also be questioned about the accused's relation to peer groups while growing up. Either the susceptibility to group pressure or strong individualistic tendencies may be relevant to choice of sentence option. 

Financial status of the family should also be examined. The accused may have contributed to the financial support of the family prior to entry on active duty. Current contributions to family income should also be documented to demonstrate the full impact of any sentence to reduction in grade or forfeiture of pay. An accused's support of parents and siblings also reflects a sense of responsibility and maturity. 

Although a sensitive subject, the existence of parental abuse or a history of family mental illness or lawless behavior should be explored. If the accused relates any such information, counsel should attempt to obtain more information from relatives, police records, or court documents, especially if the offense has a psychological basis, such as child abuse. Substance abuse by parents may also carry weight in the sentence determination in a drug case. Emotional or physical (nonsexual) abuse may be relevant to assault or disrespect offenses. Finally, don't forget the military connection. In many cases, the accused will come from a family with a military tradition. The accused's parents, grandparents, or siblings may have military service of their own. Some may be decorated veterans. The value of tradition and family support in the rehabilitation effort should not be underestimated. 

Civilian Education 

The accused's pre-service civilian education should be explored for evidence of specific educational abilities and deficiencies, primary interests, and extracurricular activities. Counsel may find evidence of participation in activities reflecting a sense of responsibility and an orientation towards maturity. Participation in scouting programs, 4-H clubs, or even Junior ROTC can help demonstrate that the accused is a forward-looking individual with goals and aspirations, rather than a reactive individual floating with the tide. Investigation may also reveal the existence of witnesses who may be instrumental in establishing the accused's reputation in the community before entering the service. 

Enlistment Decision 

Having determined the accused's nurture environment, the next area of concentration should be the decision to enter the service. The reasons for enlistment vary with the individual. The accused may have entered the service to fulfill family tradition, to serve the country, to earn money for a college education, to accompany friends, or to seek adventure and life experience. Positive motives for enlistment should be emphasized as directly related to the existence of a motive to correct the accused's behavior and continue the term of service. 

Counsel should also explore the extent to which the accused's expectations of military life were fulfilled. If the accused entered the service after election of a specific enlistment option (Military Occupational Specialty (MOS) or duty station) that subsequently became unavailable, commendable duty performance in the accused's actual MOS or duty station can demonstrate maturity and adaptability to change. 

Military Training 

Although the DA Forms 2A and 2-1 submitted by the trial counsel include the accused's training and assignment history, counsel should clarify the exact nature of the military experiences of the accused, especially when the training courses or assignments are out of the ordinary experience of the sentencing authority. Everyone may realize the nature of Basic or Advanced Individual Training, but not many persons understand the rigors of Air Assault School, the Defense Language Institute, or a tour in Izmir, Turkey. A short course description, as well as information concerning the duration of the course, the accused's class standing, and any awards earned for course performance should be presented. 

Counsel should emphasize any rigorous training for which the accused volunteered, such as Airborne and Ranger training. The accused's desire for continued utilization within these specialties, despite their demanding nature, will illustrate a continued motivation for valuable service. Alternatively, desire for additional training will also indicate a desire to return to productive service. 

Military Assignments 

Given the wide variety of Military Occupational Specialties and duties within these specialties, the DA Form 2-1 does not contain sufficient information about the actual experiences of a soldier throughout his enlistment to justify reliance upon it as a meaningful sentencing tool. It merely provides a starting point. Use the document to discuss the accused's military career, highlighting the following for each assignment: 

a) whether the assignment was voluntary; 

b) details regarding duties performed, awards earned, particularly rewarding or demanding duties or exercises, as well as problems encountered such as Article 15's or letters of reprimand, if such information is already in the possession of the government and admissible at trial; 

c) performance information such as efficiency reports, letters of commendation or appreciation, additional Military Occupational Specialties earned, career progression. Any problematic entries should be addressed in this process; 

d) the impact, if any, of assignment location on the accused's family, including financial and emotional impact; 

e) off-duty activities performed at the location, such as educational advancement, community service (military and civilian), or supplementation of income through an extra job held by the soldier or spouse. 

 [*56]  Financial History 

Whether the accused is a young, single soldier, or a married soldier with a large family, there are likely to be debt obligations. Young soldiers often respond to flashy advertisements extolling the virtues of state of the art stereo systems, and cars able to double the speed limit, especially when those advertisements are coupled with a "buy now--pay later" feature. The married soldier with a family doesn't need the gimmicks. Family responsibilities often create large debts. 

Preparation of a budget with the accused should illuminate the exact impact of a reduction in grade, with its corresponding reduction in pay and allowances, or of a forfeiture of pay. Presentation of the budget as part of the pre-sentence report will indicate the total impact of these sentence components to the sentencing authority. Counsel should strenuously argue that reduction or forfeiture of pay adjudged against the married soldier clearly impacts on innocent persons--the family members. Forfeitures may also mean that the family will have to go on welfare to survive. Few court members want the responsibility of adding to the welfare rolls. 

The single soldier must also show the total effect of a reduction or forfeitures. Although there may be no family to support, a financial penalty may trigger other potentially devastating consequences, such as repossession of an automobile. The total financial effect may clearly militate against imposition of a monetary sentence component. 

Medical/Psychological History 

With the Court of Military Appeals decision in U.S. v. Toledo, 12 defense counsel now have access to expert assistance, under the cloak of the attorney-client privilege, in the evaluation, preparation, and presentation of psychological matters. In practice, Toledo requests have been used primarily to evaluate the need for a formal inquiry under R.C.M. 706, 13 without the danger of potential disclosure to the prosecution of statements by the accused in the course of the evaluation. If the expert assistance fails to develop evidence of psychological impairment sufficiently serious to rise to a defense, the results of the psychological testing and psychiatric analysis might yield results that can be helpful in the sentencing case. 

Psychological evidence can be particularly helpful in child sexual abuse cases. The tests and interviews may yield favorable results regarding the potential for rehabilitation of the offender, as well as an opinion that the offender and family would progress best in a joint treatment program. With this evidence, counsel is in the strongest possible position to advocate a sentence without a term of confinement. 14 

Psychological evidence might be helpful in a number of other cases as well. In assault cases, especially where the accused has an alcohol problem or difficulty accepting authority, expert assistance could result in evidence that only a short term of confinement, coupled with participation in rehabilitation programs such as Alcoholics Anonymous or stress management classes at the installation community health activity, would best prevent recurrence of the conduct and produce a quality soldier. 

Offense Analysis 

The pre-sentence report should contain a dispassionate analysis of the offense of which the accused was convicted, an objective assessment of the impact of the offense on the victim(s), a discussion of the extenuating and mitigating factors raised by the defense evidentiary submissions, and a statement of the specific motivation of the accused to commit the offense. 

An analysis of the offense of which the accused was convicted should attempt to defuse some of the emotionladen rhetoric with which the trial counsel will describe the conduct of the accused. Disrespect offenses do not necessarily threaten the Army's ability to accomplish its mission. A simple assault in the heat of an argument doesn't necessarily threaten the cohesiveness of the entire unit. A sale of one marijuana cigarette by a soldier to a friend will not necessarily cause the unit to fail its next external evaluation. Obviously, careful wording is critical. Counsel should never appear to be condoning the accused's decision to commit the offense. The emphasis should be on keeping the offense in proper perspective. 

Extenuating and mitigating factors contained in the defense exhibits or in witnesses' testimony should be organized and forcefully presented. If possible, these factors should be presented in direct response to anticipated aggravation evidence. Show how the factors balance the aggravation, or even outweigh it. Refer to the specific defense exhibits and testimony. Give the sentencing authority a means to make sense of the otherwise separate evidentiary submissions. 

Finally, consider giving the sentencing authority a peek into the mind of the accused just prior to the offense. Did the accused commit the disrespect out of frustration with his perceived treatment by the victim? Did she take her roommate's bank card because she had been denied a loan by Army Community Services? Did he trash the trophy case in the orderly room because he had to reschedule his wedding due to an unannounced field exercise? Reaction to frustration, rather than cold calculation, should operate in the accused's favor. 

Recommend Sentence Options 

The primary purpose of the pre-sentence report is to support the recommendation of a specific sentence option to the sentencing authority. The sentencing authority should already have a good idea of the sentence to be recommended. In this portion of the report, counsel should present the proposal, the rationale for acceptance, any command support for the proposal,  [*57]  expert recommendations, and family and community support. 

Counsel's proposal must indicate both the reasons for the selection of the recommended options, and the reasons against selection of a more onerous sentence. Counsel should discuss the principles of sentencing, and demonstrate the rationale against imposition of the unwarranted sentence components. The rationale could show that confinement, for example, is inappropriate when the reasons for confinement of any accused are balanced against the history, traits, and needs of this accused. Evidence of expert, family, and community support for the proposal should be emphasized. The sentence recommendation of counsel need not be limited to the options contained in the Rules for Courts-Martial 15. In appropriate cases, a sentence recommendation can blend normal sentence components with participation in community or military rehabilitative programs. Although the current rules do not allow the sentencing authority at court-martial to suspend sentence components conditioned upon completion of rehabilitation programs, the sentencing authority can make that recommendation 16. When counsel demonstrates the availability of the rehabilitative programs, and the amenability of the accused to rehabilitation and return to duty, the convening authority has the information necessary to agree to a conditional suspension. 

Conclusion 

Despite the best efforts of defense counsel, most accused at court-martial will be convicted of an offense. Confronted with this inescapable fact, the sentencing phase of trial becomes the most important determinant of the client's immediate future. Although the evidentiary advantage lay primarily with the prosecution for trial on the merits, the advantage clearly shifts to the defense during the sentence phase. Defense counsel should press that advantage to obtain the most appropriate sentence. The use of a defense pre-sentence report as an unsworn statement allows presentation of the facts in an organized, coherent manner, and ensures preservation of valuable information for use throughout the sentence experience. 
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