Subject:  Pretrial Agreements

1.  Many pretrial agreements contain more information than is necessary for the court's purposes.  Counsel should not place items in pretrial agreements  that are already contained in the Military Judges' Benchbook script and will be covered by the judge (for example, that the accused is satisfied with his defense counsel).  Attached is a simple format for a pretrial agreement offer that counsel may consider adopting  -- it keeps the agreement simple and straightforward (which trial and appellate courts advocate), and when coupled with the Benchbook script, it covers all necessary matters.  Also note that it does not refer to RCMs (e.g., 705) as many pretrial agreement do, but that the relevant matters in the RCMs are wholly contained in this simple agreement.  

2.  Counsel need to ensure that the pleas contained in the offer portion of the pretrial agreement address not only the specifications under a charge, but also the charge.  It seems to be a common mistake that a plea to the charge itself is omitted.

3.  If pleas contained in the pretrial agreement are long and/or complex (e.g., exceptions and substitutions), defense counsel should seek permission from the judge before trial to merely enter the plea along the lines of:  "The accused, SGT Smith, pleads as set forth in paragraph 1a of the pretrial agreement, Appellate Exhibit I."   

4.  Fines seem to becoming more popular as a punishment.  Counsel need to be aware that unless the pretrial agreement SPECIFICALLY mentions the possibility of a fine and the judge makes it known to the accused about the possibility of a fine during the providence inquiry, then a fine cannot be approved.  See US v. Williams, 18 MJ 186 (1984) and US v. Edwards, 20 MJ 439 (1985).  Read together, these cases suggest that the best course of action is to specifically mention the possibility of a fine in the pretrial agreement quantum portion if either party wants the fine possibility as a viable option.  Many quantum portions limit the confinement term and then say:  "Any other lawfully adjudged punishment may be approved."  To safe-side the issue, the wording of the agreement instead should say:  "Any other lawfully adjudged punishment, to include a fine, may be approved."  In any event, if counsel plan on arguing for a fine or believe the judge may impose a fine in the case, ensure the judge covers the possibility of a fine with the accused during the providence inquiry.  If counsel believe a fine should be an option in the case, they can easily mention the fine when answering the judge's question as to what the maximum punishment is based upon the guilty pleas.   

(Case caption)








Offer to Plead Guilty

**************************************************************************

1.  As the accused in the above captioned court-martial, I voluntarily agree to do the following as set forth in this paragraph, provided the Convening Authority agrees to take the action specified in Appendix I to this Offer to Plead Guilty:


a.  Plead as follows:





[set out pleas]


b.  Enter into a written Stipulation of Fact correctly describing the facts and circumstances surrounding the offenses to which I am pleading guilty.  The Stipulation of Fact may be used to inform the military judge and/or court members of maters pertinent to findings and sentence.

[If appropriate, list in individual subparagraphs other items to which the accused may agree, e.g.:

c.  Request trial by military judge alone.

d.  Waive my right to an Article 32 investigation.

e.  Waive all waivable motions.

f.   Go to trial by 25 June 2000.

g.  Use stipulations of expected testimony as substitutes for the production of witnesses not located at Fort ______.  

              Etc. ]

2.  I understand that this pretrial agreement may be cancelled upon the happening of any of the following:


a.  Modification of the Stipulation of Fact without my consent.


b.  My withdrawal from the pretrial agreement (which I understand I have a right to do at any time).

c.  My failure to fulfill any material promise contained in the agreement


d.  When the military judge’s inquiry reveals a disagreement as to a material term in the agreement.


e.  When findings of guilt entered pursuant to this agreement are set aside upon appellate review.

Date:  _________________



(Accused’s signature block)

I have explained all terms and provisions of the foregoing Offer to Plead Guilty (to include Appendix I) to the accused and am satisfied that he understands their meaning and effect.   

Date:  ___________________


(Defense Counsel’s signature block)

The foregoing offer is (accepted)  (rejected)

Date:  ____________________


(Convening Authority’s signature block)

