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FOUNDATIONS:  IDENTIFICATION OF THE ACCUSED

supervisor’s GUIDE
I. 



SKILL OVERVIEW.

A. Goals.  There may be cases where the accused’s identity is in issue.  In such cases, an out-of-court identification (ID) of the accused, occurring prior to trial (such as the victim picking the accused out of a lineup) may be admitted for the purpose of bolstering the credibility of the in-court identification and as substantive evidence of the truth of the identification.

B. Training Overview.  Training can be conducted by the supervisor with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.

II. 



the law.

A. Generally, the rules of evidence prohibit bolstering (that is, introducing evidence to enhance a witness’s credibility before her credibility is attacked).  One exception to this rule is that of prior identification.  Generally, if the witness has made an in-court identification of the accused, counsel may prove that she made a previous, out-of-court identification of the same person.  Under MRE 321, the prior ID is not admitted as substantive evidence that the prior ID was correct; rather, it is admitted for the limited purpose of increasing the witness’s credibility.  In addition, MRE 801(d)(1)(C) permits the use of an ID as substantive evidence.

B. Elements of the Foundation:  Prior Identification.  (MRE 321 & 801(d)(1)(C)).

1. The witness has already made an in-court identification of the person;

2. The witness had a pretrial opportunity to adequately observe the person;

3. The pretrial encounter was conducted in a fair manner; and

4. At the pretrial encounter, the witness properly identified the same person.

III. 


SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for an identification.

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom.  There are no required props for this drill.  Supervisor must review MRE 321, 801 and the sample foundation provided below.  Review of cited references is also recommended.

2. Role Play:  The supervisor will play the roles of witness (SPC Smith) and military judge.  Designate counsel to play the roles of proponent and opponent.  Remaining participants will sit in the panel box and make appropriate objections.

3. Execution:  Inform counsel of the elements of the foundation (provide on handout or chalkboard).  Give them 10 minutes to prepare the foundation.  Suggest you allow counsel to go through the foundation once with notes.  Have them lay the foundation a second or third time, using only the foundation elements listed on the handout, chalkboard or easel.

C. Drill:  Foundation for a Prior Identification.  Give counsel the following facts and then have each lay the proper foundation.  Alternatively, use the successive question drill technique.

1. The facts.  The accused, SGT Jones, is at trial, charged with breaking into SPC Smith’s room and raping her on 4 October 1996.  Jones fled the scene and evaded capture.  Some months after the crime, SGT Jones was arrested on suspicion of an unrelated offense.  During a search incident to arrest, SPC Smith’s purse is found in Jones’s car.  Jones was placed in a line-up with six other individuals of similar build and appearance.  SPC Smith was brought in, and she picked out Jones on her second pass of the arrayed soldiers.  She has just identified Jones in court as her attacker.

2. Sample foundation for a Prior Identification.

Q.
SPC Smith (Victim), where were you on the evening of 4 October 96?

A.
I was in my room at the A Company barracks.

Q.
What happened while you were there?

A.
At about 0100 a man broke into my room, raped me at knifepoint, and then fled.

Q.
Who was it who raped you?

A.
The accused.

Q.
Would you please point him out and identify him?

A.
That man, SGT Jones (pointing).

Q.
Your honor, the witness has identified the accused, SGT Jones.  SPC Smith, how many times have you seen the accused?
A.
Four times.

Q.
What were those occasions?

A.
Well, I first saw him when he raped me, then I saw him at the Article 32 hearing, I see him today in court, and I saw him one other time.

Q.
What was the other time?

A.
At a lineup here on post.

Q.
When was the lineup?

A.
In January 97.

Q.
Where did the police hold the lineup?

A.
It was in the MP building.

Q.
How was the lighting in the room?

A.
It was fine.

Q.
How close were you?

A.
I was just about ten feet away.

Q.
How were you facing?

A.
I was facing straight ahead, and looking at all the guys in the lineup.

Q.
How long did the police give you to see the lineup?

A.
They said take as much time as I needed, but I only had to go up and down the lineup two times, so about five minutes.

Q.
How many men were in the lineup?
A.
Six.

Q.
How were they dressed?

A.
They all wore BDU T-shirts and BDU pants.

Q.
How tall were they?
A.
About the same height, around six feet.

Q.
Did the police say anything about the lineup?

A.
No. They brought me in, told me to take my time, and to turn and walk out if I recognized any of them.

Q.
What were the men in the lineup doing?
A.
Nothing.  They just stood looking straight ahead.

Q.
What happened after the lineup?

A.
The police asked if I had recognized the rapist.

Q.
What did you say?

A.
I said yes, I did.  

Q.
Whom did you identify at the lineup?

A.
The accused, the guy I just pointed out here.
DC.
Your Honor, the defense requests a limiting 
instruction under Rule 105 to the effect that the fact that this witness identified her 
alleged attacker may be used only in assessing her credibility and not as substantive evidence that the person she identified in fact attacked her.

TC.
May we have a sidebar or a 39(a) session, your Honor?
MJ.
Approach for a sidebar.

TC.
Your Honor, under MRE 321 and 801 we are permitted to introduce this witness’s pretrial identification as substantive evidence.  Thus, opposing counsel is not entitled to a limiting instruction.  Indeed, because it is admissible as substantive evidence, the court members may also consider it on the issue of the weight to attach to the witness’s credibility.

MJ.
The request for a limiting instruction is denied.  You may continue with your questioning.

D. 


Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solutions, and summarize the main points:

· Understand the difference between increasing the credibility of the witness with an ID and using the ID as substantive evidence.

· Rehearse the foundation with the witness.

IV. 


references.

A. Manual for Courts-Martial, United States, Mil. R. Evid. 321, 801(d)(1)(C) (1996).

B. David A. Schlueter et. al., Military Evidentiary Foundations 124-127 (1994).

C. CID Reg. 195-1, para. 5-16 (1 Oct. 1994).

D. FM 19-20, Law Enforcement Investigations (Nov. 1985).
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Counsel handout

V. 


TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for prior identification of an accused.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  Review MRE 321, 801.

VI. 



KEYS TO SUCCESS.  

A. Know the Elements of a Foundation for Prior Identification of an Accused.

1. The witness has already made an in-court identification of the person;

2. The witness had a pretrial opportunity to adequately observe the person;

3. The pretrial encounter was conducted in a fair manner; and

4. At the pretrial encounter, the witness properly identified the same person.

VII. 


REFERENCES FOR FURTHER STUDY.

A. Manual for Courts-Martial, United States, Mil. R. Evid. 321, 801(d)(1)(C) (1996).

B. David A. Schlueter et. al., Military Evidentiary Foundations 124-127 (1994).

C. CID Reg. 195-1, para. 5-16 (1 Oct. 1994).

D. FM 19-20, Law Enforcement Investigations (Nov. 1985).
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Q.
SPC Smith (Victim), where were you on the evening of 4 October 96?

A.
I was in my room at the A Company barracks.

Q.
What happened while you were there?

A.
At about 0100 a man broke into my room, raped me at knifepoint, and then fled.

Q.
Who was it who raped you?

A.
The accused.

Q.
Would you please point him out and identify him?

A.
That man, SGT Jones (pointing).

Q.
Your honor, the witness has identified the accused, SGT Jones.  SPC Smith, how many times have you seen the accused?
A.
Four times.

Q.
What were those occasions?

A.
Well, I first saw him when he raped me, then I saw him at the Article 32 hearing, I see him today in court, and I saw him one other time.

Q.
What was the other time?

A.
At a lineup here on post.

Q.
When was the lineup?

A.
In January 97.

Q.
Where did the police hold the lineup?

A.
It was in the MP building.

Q.
How was the lighting in the room?

A.
It was fine.

Q.
How close were you?

A.
I was just about ten feet away.

Q.
How were you facing?

A.
I was facing straight ahead, and looking at all the guys in the lineup.

Q.
How long did the police give you to see the lineup?

A.
They said take as much time as I needed, but I only had to go up and down the lineup two times, so about five minutes.

Q.
How many men were in the lineup?
A.
Six.

Q.
How were they dressed?

A.
They all wore BDU T-shirts and BDU pants.

Q.
How tall were they?
A.
About the same height, around six feet.

Q.
Did the police say anything about the lineup?

A.
No. They brought me in, told me to take my time, and to turn and walk out if I recognized any of them.

Q.
What were the men in the lineup doing?
A.
Nothing.  They just stood looking straight ahead.

Q.
What happened after the lineup?

A.
The police asked if I had recognized the rapist.

Q.
What did you say?

A.
I said yes, I did.  

Q.
Whom did you identify at the lineup?

A.
The accused, the guy I just pointed out here.
DC. 
Your Honor, the defense requests a limiting 
instruction under Rule 105 to the effect that the fact that this witness identified her alleged attacker may be used only in assessing her credibility and not as substantive evidence that the person she identified in fact attacked her.

TC.
May we have a sidebar or a 39(a) session, your Honor?
MJ.
Approach for a sidebar.

TC.
Your Honor, under MRE 321 and 801 we are permitted to introduce this witness’s pretrial identification as substantive evidence.  Thus, opposing counsel is not entitled to a limiting instruction.  Indeed, because it is admissible as substantive evidence, the court members may also consider it on the issue of the weight to attach to the witness’s 
credibility.

MJ.
The request for a limiting instruction is denied.  You may continue with your questioning.
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