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FOUNDATIONS:  Voice Identification

supervisor’s GUIDE
I. 



SKILL OVERVIEW.

A. Goals.  This block demonstrates how to lay a foundation for voice identification and a voice recording through a lay witness familiar with the voice and recording device.

B. Training Overview.  Training can be conducted by the supervisor with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.

II. 



the law.

A. Using Voice Evidence.  There may be cases in which a voice has been heard over a phone or recorded and counsel seeks to identify the voice or admit the voice recording into evidence.  For example, such an identification or recording could be direct evidence of an accused’s misconduct if he were charged with making obscene phone calls (indecent language) or with threatening a witness.  Alternatively, a victim’s or witness’s phone call to police may also have evidentiary value.  As with other types of evidence, counsel seeking to introduce an identification or recording of the voice must present a witness who can identify the voice or exhibit, show that it is what it purports to be, and explain its relevance to the court.  Counsel may rely upon lay opinion testimony to authenticate the voice or recording.

B. Elements of the Foundation:  Voice Identification.  (MRE 901(b)(5)).

1. The witness, at a specific time and place, heard a voice;

2. The witness recognized the voice as that of a certain person;

3. The witness is familiar with that person’s voice;

4. The witness explains the basis for his familiarity with that person’s voice; 

5. The person made a statement during the conversation.

C. Elements of the Foundation:  Recorded Voice Identification (MRE are silent on this foundation.  See 58 A.L.R.2d 1024, 60 A.L.R.3d 333.)

1. The recording device was capable of recording.

2. The operator of the equipment was competent.

3. The recording is authentic and correct.

4. No changes, additions, or deletions have been made.

5. Show how the recording was preserved.

6. Identify the speaker.

III. 


SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for oral and recorded voice identification.

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom with all necessary props.  On a cassette tape record the following statements for use by counsel during your training session.  You should record the statements with the appropriate emotion.

a. “I’ll kill you, you bastard!” (phone call to victim’s residence.)

b. “Quick, hurry, my friend is lying on the sidewalk with blood all over him!”  (911 call).

c. “I need help!  I hurt bad, they just beat me up!” (911 call).

2. Role Play:  The supervisor plays the roles of SPC Smith and military judge.  You may opt to have one of your counsel play the military judge.  Designate counsel to play the roles of proponent and opponent.  Remaining participants will sit in the panel box and make appropriate objections.

3. Execution:  Inform counsel of the elements of the foundations (provide on handout or chalkboard).  Give them 10 minutes to prepare for two separate drills.  Counsel, in turn, ask questions building on the questions asked by the first counsel, and then proceed around the room until the entire foundation is established.  Each counsel asks one question.  If the question does not establish some element of the foundation, the instructor will say “objection sustained” and move to the next counsel.  When counsel believe that the foundation is complete, they should inform the supervisor.  The supervisor should keep track of when the foundation is established so that he can pinpoint that for the counsel.  Alternatively, and time permitting, the supervisor can designate counsel to lay the entire foundation.  Each counsel will then individually lay the entire foundation.

a. Drill 1:  (two versions below)  Counsel will lay a foundation with a witness who heard statements over the phone and can recognize the voice that made the statement (see facts below).

b. Drill 2:  Counsel will use the tape made earlier to introduce the evidence and identify the voice.

C. Drill 1 (Version 1):  Voice Identification.
1. The facts.  The accused, SGT Jones, is charged with indecent language (Art. 134) and maltreatment of a subordinate (Art. 93).  One evening, while serving as a medical orderly at a hospital, he made several obscene phone calls to one of his subordinates, who was working as CQ.

Sample foundation for DRILL 1:  Foundation for a Voice Identification.

Q.
SPC Smith (Victim), where were you on the evening of 4 October 97?

A.
I was at the CQ duty desk, A Company, 1st Medical Battalion.

Q.
What happened while you were there?

A.
I received several phone calls over the course of two or three hours.

Q.
Who was the caller?

A.
SGT Jones.

Q.
How do you know it was SGT Jones?
A.
I’ve talked with him quite a lot.  We’re pretty close friends.

Q.
How often have you spoken with him?

A.
We’ve talked five or six times over the past week, on the job and back at the barracks.

Q.
What condition was your telephone in when you received the calls?
A.
Very good.  I mean, the line was clear.

Q.
How much background noise was there?

A.
None.  It was really quiet that night.

Q.
What did SGT Jones say during this conversation?

A.
He said over and over that he wanted to have sex with me, and what he wanted to do to me, but he used more vulgar language than that.  He was also breathing really heavy, like he’d been running hard.

D. Drill 1 (Version 2):  Voice Identification.  

Using the statements provided in III.B.1., the supervisor acts as the witness who heard the statements.  For this exercise the supervisor and counsel will assume the statements were not recorded.   The witness, played by the supervisor, must flesh out the witness’s testimony.

Drill 2:  Recorded Voice Identification.  Using the  tape, counsel will lay the proper foundation.

Sample foundation for Drill 2:  Foundation for a Recorded Voice (threat to kill). 

TC.
Where were you during the evening of 5 October 1997?

A.
At home.

Q.
What, if anything, happened?

A.
I received a phone call from the accused.

Q.
Did you answer the phone?

A.
No.

Q.
Do you have a telephone answering machine? 

A.
Yes.

Q.
And how does the answering machine work?

A.
When the phone rings and is not answered by the second ring, my recorded message begins telling the caller to leave a message.  Then there is a beep and the caller’s message is recorded.

Q.
How do you access the recorded calls?

A.
When I come home I simply push play and the tape plays the recorded messages.

Q.
How old is the machine?

A.
One year old.

Q.
What condition is the machine in?
A.
Excellent.

Q.
What condition was it in the night of 5 October 1997?

A.
Excellent.

Q.
How often had you used the answering machine?

A.
Daily for the last twelve months.

Q.
Have you ever had a problem or found it inaccurate?

A.
Never.

Q.
Did you record any messages on the night of 5 October 1997.

A.
Yes, I had been getting prank phone calls so I let the machine answer all my calls and that’s why it recorded the accused's phone call.

Q.
What time did the accused call?
A.
About 2000 hours.

Q.
And what happened when the accused called?

A.
I let the phone ring and the answering machine clicked on.  He then left a recorded message.

Q.
What did he say?

A.
He said, and I quote, “I’m going to gut you from head to toe the next time I see you!  Pick up the phone!”

Q.
What did you do with the tape after this phone call?

A.
I took it out of the machine and locked it in the safe in my house until I 
brought it here today.

Q.
Is the tape in the same condition as when you took it from the machine?

A.
Yes.

Q.
Did you make any changes, additions or deletions to the tape?

A.
None.

Q.
How did you know the caller was the accused?  [Continue with standard voice ID as described above.]

Q.
I now hand you Prosecution Exhibit 4 for ID.  What is it?

A.
It’s the tape I’ve been talking about.

Q.
How do you recognize it?

A.
I wrote my name on it and the date when I took it out of the machine.

Q.
I offer P.E. 4 for ID as P.E. 4.

MJ.
Objections?

DC.
No.

MJ.
P.E. 4 for ID is admitted as P.E. 4.

TC.
I request permission to play the tape for the court members.
MJ.
Proceed.

E. 


Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· Distinguish between the foundation for voice identification and voice recording - the latter requires questions regarding equipment reliability and tampering.

· Emphasize through foundation questions the witness’s extensive prior familiarity with the accused or unique qualities of voice or a “turn of a phrase” commonly associated with the accused.

IV. 



references.

A. Manual for Courts-Martial, United States, Mil. R. Evid. 602, 901(b)(5) (1996).

B. James W. McElhaney, McElhaney’s Trial Notebook 311 (3d ed. 1994).

C. David A. Schlueter et. al., Military Evidentiary Foundations 71-83 (1994).
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counsel handout

V. 
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TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for oral statement identification and recorded voice identification at trial.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  Review MRE 901.

VI. 
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KEYS TO SUCCESS.  

A. Know the Elements of a Foundation for Voice Identification. (MRE 901(b)(5)).

1. The witness, at a specific time and place, heard a voice;

2. The witness recognized the voice as that of a certain person;

3. The witness is familiar with that person’s voice;

4. The witness explains the basis for his familiarity with that person’s voice; 

5. The person made a statement during the conversation.
B. Know the Elements of a Foundation for Recorded Voice Identification.(MRE are silent on this foundation.  See 58 A.L.R.2d 1024, 60 A.L.R.3d 333.)

1. The recording device was actually capable of recording.

2. The operator of the equipment was competent.

3. The recording is authentic and correct.

4. No changes, additions, or deletions have been made.

5. Show how the recording was preserved.

6. Identify the speaker.
VII. 



REFERENCES FOR FURTHER STUDY.

A. Manual for Courts-Martial, United States, Mil. R. Evid. 602, 901(b)(5) (1996).

B. James W. McElhaney, McElhaney’s Trial Notebook 311 (3d ed. 1994).

C. David A. Schlueter et. al., Military Evidentiary Foundations 71-83 (1994).
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SAMPLE SOLUTIONs
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Drill 1:  Voice Identification
Q.
SPC Smith (Victim), where were you on the evening of 4 October 97?

A.
I was at the CQ duty desk, A Company, 1st Medical Battalion.

Q.
What happened while you were there?

A.
I received several phone calls over the course of two or three hours.

Q.
Who was the caller?

A.
SGT Jones.

Q.
How do you know it was SGT Jones?

A.
I’ve talked with him quite a lot.  We’re pretty close friends.

Q.
How often have you spoken with him?

A.
We’ve talked five or six times over the past week, on the job and back at the barracks.

Q.
What condition was your telephone in when you received the calls?

A.
Very good.  I mean, the line was clear.

Q.
How much background noise was there?

A.
None.  It was really quiet that night.

Q.
What did SGT Jones say during this conversation?

A.
He said over and over that he wanted to have sex with me, and what he wanted to do to me, but he used more vulgar language than that.  He was also breathing really heavy, like he’d been running hard.  

Drill 2:  Recorded Voice Identification
TC.
Where were you during the evening of 5 October 1997?

A.
At home.

Q.
What, if anything, happened?

A.
I received a phone call from the accused.

Q.
Did you answer the phone?

A.
No.

Q.
Do you have a telephone answering machine? 

A.
Yes.

Q.
And how does the answering machine work?

A.
When the phone rings and is not answered by the second ring, my recorded message begins telling the caller to leave a message.  Then there is a beep and the caller’s message is recorded.

Q.
How do you access the recorded calls?

A.
When I come home I simply push play and the tape plays the recorded messages.

Q.
How old is the machine?

A.
One year old.

Q.
What condition is the machine in?
A.
Excellent.

Q.
What condition was it in the night of 5 October 1997?

A.
Excellent.

Q.
How often had you used the answering machine?

A.
Daily for the last twelve months.

Q.
Have you ever had a problem or found it inaccurate?

A.
Never.

Q.
Did you record any messages on the night of 5 October 1997.

A.
Yes, I had been getting prank phone calls so I let the machine answer all my calls and that’s why it recorded the accused's phone call.

Q.
What time did the accused call?
A.
About 2000 hours.

Q.
And what happened when the accused called?

A.
I let the phone ring and the answering machine clicked on.  He then left a recorded message.

Q.
What did he say?

A.
He said, and I quote, “I’m going to gut you from head to toe the next time I see you!  Pick up the phone!”

Q.
What did you do with the tape after this phone call?

A.
I took it out of the machine and locked it in the safe in my house until I brought it here today.

Q.
Is the tape in the same condition as when you took it out of the machine?

A.
Yes.

Q.
Did you make any changes, additions or deletions to the tape?

A.
None.

Q.
How did you know the caller was the accused?  [Continue with standard voice ID as 
described above.]

Q.
I now hand you Prosecution Exhibit 4 for ID.  What is it?

A.
It’s the tape I’ve been talking about.

Q.
How do you recognize it?

A.
I wrote my name on it and the date when I took it out of the machine.

Q.
I offer P.E. 4 for ID as P.E. 4.

MJ.
Objections?

DC.
No.

MJ.
P.E. 4 for ID is admitted as P.E. 4.

TC.
I request permission to play the tape for the court members.
MJ.
Proceed.
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