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FOUNDATIONS: fungible and non-fungible evidence 
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I. 



SKILL OVERVIEW.

A. Goals.  In our practice, laying the foundation for various types of evidence is crucial for counsel to master.  Counsel's ability to lay a foundation for an item of evidence develops confidence and provides for efficiency during the presentation of their case.  This exercise develops counsel's ability to lay a proper foundation to introduce non-fungible (unique, readily identifiable) and fungible (non-distinguishable) items of evidence.  This module also incorporates laying the foundation for a chain-of-custody document that normally accompanies fungible items of evidence.  For further reference on introducing a chain-of-custody document, see Tab E, Module 4.  The supervisor should first lead a discussion of the law, review the practice pointers, and then conduct the suggested drills.

B. Training Overview.  The supervisor can conduct training with one or more counsel.  The training is divided into four phases: (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of the practice pointers;   (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.  It should take no longer than one hour to complete this training module.

II. 



the law.

A. Definitions.
· Demonstrative Evidence.  Demonstrative evidence is used during a trial as a demonstration or a prop.  The item may also be used as a substitute or duplicate of an actual item of evidence.  There is no requirement that the piece of demonstrative evidence have any actual historical connection to the case.  Demonstrative evidence will normally not be admitted as evidence in the trial or used by the members during their deliberations.  The proponent must still lay the foundation to show it is substantially similar to the real item of evidence.

· Real or Physical Evidence.  Tangible evidence (either non-fungible or fungible) that has a historical connection to the case, i.e., the actual weapon used during an assault.  The proponent is required to show that the item of evidence is the real thing.   Real evidence is admitted at trial and may be taken with the members for use during their deliberations.

· Non-fungible Evidence.  Items of evidence that are unique in nature and readily identifiable because of their distinct characteristics.  The characteristics may be intrinsic to the item, such as its color, make or model, functions, or a serial number.  Characteristics making the item readily identifiable may also be extrinsic, i.e., notches, marks, or an evidence tag placed on the item by a witness.

· Fungible Evidence.  Items of evidence that are not readily identifiable because of their generic nature, such as a baggy of marijuana.  Items of fungible evidence are normally identified and tracked with a chain-of-custody document.  Such evidence requires additional steps to become admissible.

B. The Authentication Requirement.  

· “The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.”  M.R.E. 901.

C. Elements of the Foundation:  Non-fungible item of evidence.
1. The object has a unique characteristic;

2. The witness observed the characteristic on a previous occasion;

3. The witness identifies the exhibit as the object;

4. The witness rests the identification on his present recognition of the characteristic; and

5. To the best of the witness’s knowledge, the exhibit is in the same condition as it was when the witness initially saw or received the item.

D. Elements of the Foundation:  Fungible item of evidence.
1. The witness is familiar with the item of evidence;

2. The witness acquired this familiarity by obtaining the item;

3. The witness properly safeguarded the item while it was in his possession to prevent the evidence from being lost or altered;

4. The witness ultimately disposed of the item (retention, destruction, or transfer to another individual);

5. Prior to disposition, the witness prepared a chain-of-custody document that accompanied the item;

6. To the best of his knowledge, the witness can positively identify the item of evidence as that which he previously had custody over; and

7. That the item of evidence is in the same condition as it was when he had custody previously.

E. Elements of the Foundation:  Chain-of-Custody Document  (Authenticity).

1. The witness has personal knowledge of the business’s or military’s filing or records system;

2. The witness removed the record (chain-of-custody document) in question from a certain file;

3. It was a proper file or entry;

4. The witness recognizes the exhibit as the record (chain-of-custody document) he removed from the file; and

5. The witness specifies the basis on which he recognizes the exhibit.

F. Elements of the Foundation:  Chain-of-Custody Document  (Hearsay).

Having established the authenticity of a record, counsel must establish that the contents of the chain-of-custody document are admissible as an exception to the hearsay rule.  Counsel must understand that for hearsay purposes, there is no practical difference between the foundational elements for a “business” record and a “military” record.  Moreover, counsel will see that there is a good deal of overlap between the foundations for authentication and for the hearsay exception.  Indeed, laying the hearsay foundation usually serves to authenticate the record.

1. The chain-of-custody document was prepared by a person having a relationship with the agency preparing the chain-of-custody document;

2. The person had a duty to record the information on the chain-of-custody document;

3. The person had personal knowledge of the facts or events recorded in the chain-of-custody document;

4. The chain-of-custody document was prepared contemporaneously with the events;

5. It was a routine practice of the business to prepare chain-of-custody documents;

6. The chain-of-custody document was reduced to written form; and 

7. The chain-of-custody document was made in the regular course of business.

III. 


practice pointers.

While it is relatively easy to establish the foundation for admitting items of evidence and chain-of-custody documents, the weight the panel will give the items depends on how well you prepare the witness and the thoroughness of the foundational questions.  Discuss the following points with counsel.

· Carefully review each item of evidence and ensure that it has not been altered, unless such alteration can be explained.  This is crucial to your case and may raise ethical problems if evidence has been altered.  Frequently tests will be performed on an item of evidence.  This may cause quantities of the substance to be consumed (testing to determine the nature of a suspected controlled substance) or the appearance to be altered in some manner (residue from fingerprint analysis).

· Considerations for admitting evidence in a case with multiple items.  Employ the concepts of primacy and recency, i.e., introduce your strongest evidence first and last.  A decision must also be made on the order the evidence will be admitted.  First, counsel must determine which witnesses are necessary to lay the foundation for the items of evidence.  Depending on the types of evidence, this could be a relatively few number of witnesses to several different individuals.  Next, counsel need to determine whether each individual item of evidence will be admitted separately and in a particular order or whether all foundational witnesses will be called and the items admitted when each separate foundation has been satisfied.  Admitting each item separately may take more time and result in witnesses needing to be recalled to testify about other items of evidence.  On the other hand, judicial economy may necessitate taking testimony from all foundational witnesses concerning all items of evidence of which they are familiar.  If counsel feels that it is important for a particular item of evidence to be admitted early so that subsequent testimony is clearer, then the item should be admitted first.

· Pretrial admission of evidence.  To the extent possible, counsel should use motions in limine to determine the admissibility of evidence before the trial on the merits.  Knowing which items of evidence will be admissible may result in changes in strategy or even a case being dismissed.  It also prevents lengthy delays once the members have been seated.  Although an item of evidence has been admitted pretrial, ensure that adequate testimony is presented at trial to show the members the full weight and evidentiary richness associated with the evidence.

· Handling items of evidence pretrial.  Counsel should avoid at all costs taking possession of an item of evidence.  Taking possession of an item of evidence makes counsel a potential witness and may result in an effort by opposing counsel to call the attorney as a witness and preclude their further participation in the case. Always have law enforcement personnel keep possession of the evidence, to include bringing it to trial and opening any sealed container.  Once the item of evidence has been removed from its container, law enforcement personnel must keep the evidence in their possession until it is admitted. 

· Marking items of evidence.  Government exhibits are identified as Prosecution Exhibits (PE) and marked with Arabic numbers.  Defense exhibits are identified as Defense Exhibits (DE) and marked with capital letters.  Appellate exhibits are identified as Appellate Exhibits (AE) and marked with roman numerals.  Counsel should try to determine what order the items will be admitted and have them marked sequentially.  This will aid counsel in ensuring that their evidence has been admitted and assist the military judge in keeping track of the evidence.  It will also prevent the members from wondering if they missed something if you admit PE 12 first.  Counsel should always seek the assistance of the court reporter when marking exhibits.

· Be aware of discrepancies in the handling of evidence that violate law enforcement standard operating procedures.  Frequently, law enforcement agencies will have internal standard operating procedures that dictate how evidence is to be maintained.  Rarely will violations of these procedures result in the evidence being excluded.  For this drastic remedy to occur, the military judge would have to find that the internal procedures were created with the intent to create a right for the person challenging the violation.  Failure of law enforcement personnel to follow internal procedures may have drastic effects on the members in determining witness credibility.  At a minimum, the law enforcement personnel will be embarrassed and made to look like they are sloppy.  Such an appearance may give the members the hook to acquit an accused in a close case.  If the violation is identified before trial, counsel will have time to address the issue and prepare the witness for a potentially vigorous cross-examination.

· Witness preparation.  Always go over the foundational questions with law enforcement personnel to identify any problems.  This provides the added benefit of allowing the witness to practice his answers so that they appear more polished before the members.
· Publication of evidence.  After an item of evidence is admitted, the proponent may publish it to the members.  Counsel need to determine when to publish the item to the members.  Normally, you should publish the item and give the members the chance to inspect it immediately after its admission into evidence.  This will enable them to examine the item and follow along with subsequent testimony about the item.  This examination by the members may prompt questions from them.  Publishing the evidence when the witness is still available avoids the delay of having to recall the witness. 
· Originals and Copies.  The original item of evidence must accompany the members to the deliberation room.  If an item of evidence is capable of being reproduced, then counsel should arrange to have copies for the military judge, opposing counsel and each member.
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IV. 


SKILL DRILLS.

A. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for non-fungible and fungible items of evidence.  

3. Lay the proper foundation for a chain-of-custody document.

B. Conduct the drills.
1. Preparation:  Conduct this training in the courtroom with all necessary documents.  The supervisor will need a radio and a baggie with cinnamon or sugar to simulate heroin.  This will be the evidence used in the drill.  Start with the non-fungible item of evidence then progress to the fungible item and associated chain-of-custody document. 

2. Role-Play:  The supervisor will play the role of the judge.  Designate counsel to play the role of trial counsel and the witness.  The remaining participants will sit in the panel box and make appropriate objections.  In your discretion, you may wish to use a military investigator as the witness.  Using an investigator as a witness not only helps counsel work with a “real” witness, but educates the investigator about testifying and the foundation required to admit a particular item of evidence.
3. Execution:  Educate counsel about the elements of the foundation.  Furnish counsel a list of the elements, either in a handout or on a chalkboard or easel.  Give counsel the evidence (portable stereo and bag of heroin) and fact scenario.  Provide counsel fifteen minutes to prepare the foundation.  You might want to allow counsel to go through the foundation once with notes.  Have them lay the foundation a second time, using only the foundation elements listed on the handout, chalkboard or easel.
C. Statement of Facts:  A larceny in the barracks occurred.  A small portable stereo and some CDs were taken.  The accused’s roommate noticed the accused carrying a portable stereo fitting the description of some of the stolen property shortly after the larceny.  The accused’s roommate notified his supervisor.  Ultimately, a search authorization was obtained and law enforcement personnel searched the accused’s wall-locker.  Inside the wall-locker, they found a portable stereo and a plastic baggie containing a brown powdery substance suspected to be heroin.  The agent conducting the search confiscated both items.  He put the make, model, and serial number of the portable stereo on his report before securing the portable stereo in his personal evidence locker.  The agent filled out a chain-of-custody document for the suspected heroin and relinquished control of the substance to the evidence custodian for safekeeping.  The accused is charged with larceny of non-military property and possession of a controlled substance.

D. Drill:  Foundation for Items of Evidence.
Q.
Agent Moore, where do you work?

A.
CID office on Fort Brave.

Q.
What are your duties at the CID office on Fort Brave?

A.
I am a criminal investigator.

Q.
How long have you been a criminal investigator?

A.
Two years at Fort Brave.  Before this assignment, I was a criminal investigator at Fort Eustis for three years.

Q.
What are your job duties?

A.
I investigate all types of crime that fall within our jurisdiction.  That includes larcenies of personal property under $10,000, simple assaults and batteries, drug use and similar offenses.

Q.
Do your duties as a criminal investigator include confiscating and safeguarding evidence?

A.
Yes.  If the investigation involves evidence, we are taught how to seize, label, and safeguard it.

Q.
Can you explain the various procedures that you follow?

A.
The first thing you must consider is the type of evidence.  If it is something that can be easily identified, something with a serial number, you record the features and then lock it in your evidence safe.  If the item is valuable or needs to be tested, you would turn it into the evidence custodian.  If the evidence is something that cannot be identified by its unique characteristics, you mark it somehow.  Generally, you would put your initials on it and the date it was seized.  You would also fill out a chain-of-custody document so that the item of evidence can be tracked and not mixed up with other similar items of evidence that you could not readily distinguish. 

Q.
Do you recall investigating a suspected larceny on 25 January 1998?
A.
Yes.  The unit contacted me and told me that someone broke into a soldier’s room and some stereo equipment and CDs were taken.  Another soldier saw his roommate with a portable stereo that matched the description of the stolen property.  The commanding officer issued a search authorization and I searched the soldier’s room.

Q.
Did you find any evidence of the crime?

A.
Yes, I found a small portable stereo that the victim identified as his.  He had the serial number on his warranty card.  I also found a baggie of what I thought could be heroin.

Q.
What did you do with this evidence?

A.
I took custody of each item and brought them back to the CID office.

Q.
What did you do with the stereo?

A.
I recorded the make, model, and serial number of the portable stereo on my report and placed it in my evidence locker.  It has remained there until I brought it with me today.  Before coming in to testify, I let the court reporter mark it.  I kept it with me until you had me place it on the table over there.  

Q.
What did you do with the baggie of suspected heroin?
A.
I put my initials and the date on the baggie.  I then filled out a chain-of-custody document and turned it over to the evidence custodian.  This morning I checked it out from the evidence custodian and brought it to trial with me.  The court reporter marked it also and it is over on the table as well.

Q.
I would like to direct your attention to the portable stereo.  What can you tell us about the stereo you seized from the accused’s wall-locker?

A.
It was a Sony miniature cassette/CD player.  The model number was 2710.  The serial number was Y2BF0001.

Q.
I am showing you what has been marked as Prosecution Exhibit 1 for ID.  Do you recognize it?

A.
Yes, this is the stereo I seized from the accused’s wall-locker.

Q.
How do you know that?

A.
Well it is the same make and model that I seized.  In addition, the serial number on the back is the same one that I recorded and matches what the victim gave me.  The features all match what my report contains.  I got that stereo out of my evidence locker this morning and brought it with me.

Q.
Does anyone else have access to your evidence locker?

A.
No, each agent has a small evidence locker and the individual agent is the only one with a key.

Q.
Is the stereo in the same condition now as when you seized it?

A.
Yes.  It has been locked in my evidence locker and has not changed.  The only time it was out, was when either you or Captain Jones (the defense counsel) came by to look at it.  As far as I can tell, it is in the exact same condition.

TC.
Your honor, the Government offers Prosecution Exhibit 1  for ID into evidence as Prosecution Exhibit 1.

MJ.
Any objections to Prosecution Exhibit 1 for ID?

DC.
No objection.

MJ.
Prosecution Exhibit 1 for ID is admitted and the words for ID are stricken.  You may publish the exhibit to the members when you desire.

TC.
Your honor, I would like to publish Prosecution Exhibit 1 at this time.  Bailiff, would you please hand the President of the Court Prosecution Exhibit 1.

Q.
Agent Moore – I would now like you to turn your attention to the other item of evidence seized from the accused’s wall-locker.  Do you recall what it was?

A.
Yes.  It was a plastic ziplock baggie with a brown powdery substance inside.

Q.
What did you do with this item of evidence?

A.
I took custody of the evidence and put my initials and the date on the baggie with a permanent marker.  When I got back to CID, I filled out the chain-of-custody document.  Then I turned the baggie and chain-of-custody document over to the evidence custodian.

Q.
I am handing you Prosecution Exhibit 2 for ID.  Do you recognize this item?

A.
Yes.  I seized this baggie from the accused’s wall-locker.

Q.
How can you be so sure?

A.
Well the baggie has my initials and the date I put on it when I seized it.  I also recognize my handwriting.  As I mentioned earlier, I got this evidence from the evidence custodian this morning and I checked the evidence control number on the chain-of-custody document with my police report.  They both matched.

Q.
Agent Moore – I would now like you to tell the members what a chain-of-custody document is and how it is used?

A.
A chain-of-custody document is a form that we use to keep track of certain items of evidence.  Once the document is filled out, it stays with the particular item of evidence.  What I mean by that is the chain-of-custody document is attached to the actual item of evidence and anyone who takes possession of the item has to fill out the document to reflect this.

Q.
How did you learn this?

A.
They taught us this during military police school.  I also had some refresher training when I went to the criminal investigator course.  When I checked in here, the evidence custodian ran through the specific procedures used here.

Q.
Was there a chain-of-custody document in this case?

A.
Yes, on the heroin.

Q.
How do you know this?

A.
I filled it out myself.

Q.
Agent Moore – I am showing you what has been marked as Prosecution Exhibit 3 for ID.  Do you recognize this document?

A.
Yes I do.  It is the chain-of-custody document for the suspected heroin I seized from the accused’s wall-locker.

Q.
How do you recognize this document?

A.
Well, it has my name as the investigator on it.  My name is in the block releasing it to the evidence custodian and on the last entry for bringing it here today.  This morning I got the baggie and chain-of-custody document from the evidence custodian.  The document also has the case control number and the evidence control number.  Both of these match my report.

Q.
To the best of your knowledge, is the document filled out correctly?
A.
Yes, it is.

Q.
Is the document in the same condition it was when you last saw it?
A.
The only thing that changed was the entry by the evidence custodian releasing it to the laboratory for testing and the laboratory returning the substance for safe keeping.  Otherwise, it is identical.

Q.
What exactly did you do with the plastic baggie once you seized it?

A.
I put it in my coat pocket and kept it on me until I got back to CID.  Then I filled out the chain-of-custody document and turned it over to the evidence custodian.  I did this right when I got back.  I did not want to keep the stuff on me.

Q.
Did anyone else touch the baggie before you relinquished it to the evidence custodian?

A.
No one.  I kept it on me and then handed it right over to the evidence custodian.

Q.
Are you certain that is the baggie that you seized from the accused’s wall-locker?

A.
Yes.  Positive.  It has my initials and the date on the bag.  I also recognize the substance inside.

Q.
Is the baggie and substance contained within the baggie in substantially the same condition as it was when you had it in your possession?

A.
Yes.  I know that a little is missing from the test.  Other than that, it is identical.

TC.
Your honor, the Government offers Prosecution Exhibits 2 and 3  for ID as Prosecution Exhibits 2 and 3.
MJ.
Any objections to Prosecution Exhibits 2 and 3 for ID?

DC.
Yes your honor.  I object to the writing on the chain-of-custody document as hearsay.  Furthermore, Prosecution Exhibit 2 for identification cannot be admitted until Government Counsel has successfully admitted Prosecution Exhibit 3 for identification.

MJ.
Are those your only objections?

DC.
Yes your honor.  We do not challenge the authenticity of the document.

TC.
Your honor.  This is a business record.

MJ.
It may very well be.  However, until you lay an adequate foundation, the defense objection is sustained.  

Q.
Agent Moore, who requires that a chain-of-custody document be prepared and maintained?

A.
CID .

Q.
Do you work at CID?

A.
Yes I do.

Q.
Do you have a duty to prepare a chain-of-custody document?

A.
Yes, I do.

Q.
When did you fill out the chain-of-custody document?

A.
Right before I released it to the evidence custodian.

Q.
Did you have personal knowledge of the information reported on the chain-of-custody document?

DC.
Objection your honor.  Trial counsel is leading the witness.

TC.
Your honor, this is merely foundational.  Leading questions are permissible for this purpose.

MJ.
You are correct.  The objection is over-ruled.  Agent Moore, you may answer the question.

A.
Yes I had personal knowledge at the time I filled out the chain-of-custody document.

Q.
Is filling out the chain-of-custody document a routine practice of CID?

A.
Yes.

Q.
Why did you fill out the chain-of-custody document in this case?

A.
It was required as part of my duties.  Also, this was fungible evidence and we needed to be sure that it was properly handled and safe guarded.

TC.
Your honor, the Government once again offers Prosecution Exhibits 2 and 3  for ID as Prosecution Exhibits 2 and 3.
MJ.
Any other objections to Prosecution Exhibits 2 or 3 for ID?

DC.
No objections.

MJ.
Prosecution Exhibits 2 and 3 for ID are admitted and the words for ID are stricken.  You may publish the exhibit to the members when you desire.

TC.
Your honor, I would like to publish Prosecution Exhibits 2 and 3 at this time.  Bailiff, would you please hand the President of the Court Prosecution Exhibits 2 and 3 and give the President and each member a copy of Prosecution Exhibit 3 as well.
E. 


Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· Understand the foundational elements for fungible and non-fungible items of evidence and chain-of-custody documents.
· Know how to employ these foundational elements. 
· Plan and practice introducing various items of evidence with the agent. 
· Have duplicate copies of documentary evidence for the members.
V. 


references.

A. Manual For Courts-Martial, United States, Mil. R. Evid, 801, 803, 901 (1998).

B. Edward J. Imwinkelried, Evidentiary Foundations ch. 10 (4th ed 1998).

ENCLOSURES

Counsel Handout

Sample Solution

FOUNDATIONS: fungible and non-fungible evidence 

counsel handout

VI. 
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TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for fungible and non-fungible items of evidence and chain-of-custody documents at trial.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  Additionally, review M.R.E.s 801, 803, 901.

VII. 
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KEYS TO SUCCESS.  

Know the Elements of a Foundation for fungible and non-fungible items of evidence and chain-of-custody documents.

A. Elements of the Foundation:  Non-fungible item of evidence.
1.  The object has a unique characteristic;

2. The witness observed the characteristic on a previous occasion;

3. The witness identifies the exhibit as the object;

4. The witness rests the identification on his present recognition of the characteristic; and

5. To the best of the witness’s knowledge, the exhibit is in the same condition as it was when the witness initially saw or received the item.

B. Elements of the Foundation:  Fungible item of evidence.
1.  The witness is familiar with the item of evidence;

2. The witness acquired this familiarity by obtaining the item;

3. The witness properly safeguarded the item while it was in his possession to prevent the evidence from being lost or altered;

4. The witness ultimately disposed of the item (retention, destruction, or transfer to another individual);

5. Prior to disposition, the witness prepared a chain-of-custody document that accompanied the item;

6. To the best of his knowledge, the witness can positively identify the item of evidence as that which he previously had custody over; and

7. That the item of evidence is in the same condition as it was when he had custody previously.

C. Elements of the Foundation:  Chain-of-Custody Document  (Authenticity).
1. The witness has personal knowledge of the business’s or military’s filing or records system;

2. The witness removed the record (chain-of-custody document) in question from a certain file;

3. It was a proper file or entry;

4. The witness recognizes the exhibit as the record (chain-of-custody document) he removed from the file; and

5. The witness specifies the basis on which he recognizes the exhibit.

D. Elements of the Foundation:  Chain-of-Custody Document  (Hearsay).

1. The chain-of-custody document was prepared by a person having a relationship with the agency preparing the chain-of-custody document;

2. The person had a duty to record the information on the chain-of-custody document;

3. The person had personal knowledge of the facts or events recorded in the chain-of-custody document;

4. The chain-of-custody document was prepared contemporaneously with the events;

5. It was a routine practice of the business to prepare chain-of-custody documents;

6. The chain-of-custody document was reduced to written form; and 

7. The chain-of-custody document was made in the regular course of business.
E. The Facts.  A larceny in the barracks occurred.  A small portable stereo and some CDs were taken.  The accused’s roommate noticed him carrying a portable stereo fitting the description of some of the stolen property shortly after the larceny.  The accused’s roommate notified his supervisor.  Ultimately, a search authorization was obtained and law enforcement personnel searched the accused’s wall-locker.  Inside the wall-locker, they found a portable stereo and a plastic baggie containing a brown powdery substance suspected to be heroin.  The agent conducting the search confiscated both items.  He put the make, model, and serial number of the portable stereo on his report before securing the portable stereo in his personal evidence locker.  The agent filled out a chain-of-custody document for the suspected heroin and relinquished control of the substance to the evidence custodian for safekeeping.  The accused is charged with larceny of non-military property and possession of a controlled substance. 

VIII. 



REFERENCES for further study.

A. Manual For Courts-Martial, United States, Mil. R. Evid, 801, 803, 901 (1998).

B. Edward J. Imwinkelried, Evidentiary Foundations ch. 10 (4th ed 1998).

FOUNDATIONS: fungible and non-fungible evidence 

SAMPLE SOLUTION
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Q.
Agent Moore, where do you work?

A.
CID office on Fort Brave.

Q.
What are your duties at the CID office on Fort Brave?

A.
I am a criminal investigator.

Q.
How long have you been a criminal investigator?

A.
Two years at Fort Brave.  Before this assignment, I was a criminal investigator at Fort Eustis for three years.

Q.
What are your job duties?

A.
I investigate all types of crime that fall within our jurisdiction.  That includes larcenies of personal property under $10,000, simple assaults and batteries, drug use and similar offenses.

Q.
Do your duties as a criminal investigator include confiscating and safeguarding evidence?

A.
Yes.  If the investigation involves evidence, we are taught how to seize, label, and safeguard it.

Q.
Can you explain the various procedures that you follow?

A.
The first thing you must consider is the type of evidence.  If it is something that can be easily identified, something with a serial number, you record the features and then lock it in your evidence safe.  If the item is valuable or needs to be tested, you would turn it into the evidence custodian.  If the evidence is something that cannot be identified by its unique characteristics, you mark it somehow.  Generally, you would put your initials on it and the date it was seized.  You would also fill out a chain-of-custody document so that the item of evidence can be tracked and not mixed up with other similar items of evidence that you could not readily distinguish. 

Q.
Do you recall investigating a suspected larceny on 25 January 1998?
A.
Yes.  The unit contacted me and told me that someone broke into a soldier’s room and some stereo equipment and CDs were taken.  Another soldier saw his roommate with a portable stereo that matched the description of the stolen property.  The commanding officer issued a search authorization and I searched the soldier’s room.

Q.
Did you find any evidence of the crime?

A.
Yes, I found a small portable stereo that the victim identified as his.  He had the serial number on his warranty card.  I also found a baggie of what I thought could be heroin.

Q.
What did you do with this evidence?

A.
I took custody of each item and brought them back to the CID office.

Q.
What did you do with the stereo?

A.
I recorded the make, model, and serial number of the portable stereo on my report and placed it in my evidence locker.  It has remained there until I brought it with me today.  Before coming in to testify, I let the court reporter mark it.  I kept it with me until you had me place it on the table over there.  

Q.
What did you do with the baggie of suspected heroin?
A.
I put my initials and the date on the baggie.  I then filled out a chain-of-custody document and turned it over to the evidence custodian.  This morning I checked it out from the evidence custodian and brought it to trial with me.  The court reporter marked it also and it is over on the table as well.

Q.
I would like to direct your attention to the portable stereo.  What can you tell us about the stereo you seized from the accused’s wall-locker?

A.
It was a Sony miniature cassette/CD player.  The model number was 2710.  The serial number was Y2BF0001.

Q.
I am showing you what has been marked as Prosecution Exhibit 1 for ID.  Do you recognize it?

A.
Yes, this is the stereo I seized from the accused’s wall-locker.

Q.
How do you know that?

A.
Well it is the same make and model that I seized.  In addition, the serial number on the back is the same one that I recorded and matches what the victim gave me.  The features all match what my report contains.  I got that stereo out of my evidence locker this morning and brought it with me.

Q.
Does anyone else have access to your evidence locker?

A.
No, each agent has a small evidence locker and the individual agent is the only one with a key.

Q.
Is the stereo in the same condition now as when you seized it?

A.
Yes.  It has been locked in my evidence locker and has not changed.  The only time it was out was when either you or Captain Jones (the defense counsel) came by to look at it.  As far as I can tell, it is in the exact same condition.

TC.
Your honor, the Government offers Prosecution Exhibit 1  for ID into evidence as Prosecution Exhibit 1.

MJ.
Any objections to Prosecution Exhibit 1 for ID?

DC.
No objection.

MJ.
Prosecution Exhibit 1 for ID is admitted and the words for ID are stricken.  You may publish the exhibit to the members when you desire.

TC.
Your honor, I would like to publish Prosecution Exhibit 1 at this time.  Bailiff, would you please hand the President of the Court Prosecution Exhibit 1.

Q.
Agent Moore – I would now like you to turn your attention to the other item of evidence seized from the accused’s wall-locker.  Do you recall what it was?

A.
Yes.  It was a plastic ziplock baggie with a brown powdery substance inside.

Q.
What did you do with this item of evidence?

A.
I took custody of the evidence and put my initials and the date on the baggie with a permanent marker.  When I got back to CID, I filled out the chain-of-custody document.  Then I turned the baggie and chain-of-custody document over to the evidence custodian.

Q.
I am handing you Prosecution Exhibit 2 for ID.  Do you recognize this item?

A.
Yes.  I seized this baggie from the accused’s wall-locker.

Q.
How can you be so sure?

A.
Well the baggie has my initials and the date I put on it when I seized it.  I also recognize my handwriting.  As I mentioned earlier, I got this evidence from the evidence custodian this morning and I checked the evidence control number on the chain-of-custody document with my police report.  They both matched.

Q.
Agent Moore – I would now like you to tell the members what a chain-of-custody document is and how it is used?

A.
A chain-of-custody document is a form that we use to keep track of certain items of evidence.  Once the document is filled out, it stays with the particular item of evidence.  What I mean by that is the chain-of-custody document is attached to the actual item of evidence and anyone who takes possession of the item has to fill out the document to reflect this.

Q.
How did you learn this?

A.
They taught us this during military police school.  I also had some refresher training when I went to the criminal investigator course.  When I checked in here, the evidence custodian ran through the specific procedures used here.

Q.
Was there a chain-of-custody document in this case?

A.
Yes, on the heroin.

Q.
How do you know this?

A.
I filled it out myself.

Q.
Agent Moore – I am showing you what has been marked as Prosecution Exhibit 3 for ID.  Do you recognize this document?

A.
Yes I do.  It is the chain-of-custody document for the suspected heroin I seized from the accused’s wall-locker.

Q.
How do you recognize this document?

A.
Well, it has my name as the investigator on it.  My name is in the block releasing it to the evidence custodian and on the last entry for bringing it here today.  This morning I got the baggie and chain-of-custody document from the evidence custodian.  The document also has the case control number and the evidence control number.  Both of these match my report.

Q.
To the best of your knowledge, is the document filled out correctly?
A.
Yes, it is.

Q.
Is the document in the same condition it was when you last saw it?
A.
The only thing that changed was the entry by the evidence custodian releasing it to the laboratory for testing and the laboratory returning the substance for safe keeping.  Otherwise, it is identical.

Q.
What exactly did you do with the plastic baggie once you seized it?

A.
I put it in my coat pocket and kept it on me until I got back to CID.  Then I filled out the chain-of-custody document and turned it over to the evidence custodian.  I did this right when I got back.  I did not want to keep the stuff on me.

Q.
Did anyone else touch the baggie before you relinquished it to the evidence custodian?

A.
No one.  I kept it on me and then handed it right over to the evidence custodian.

Q.
Are you certain that is the baggie that you seized from the accused’s wall-locker?

A.
Yes.  Positive.  It has my initials and the date on the bag.  I also recognize the substance inside.

Q.
Is the baggie and substance contained within the baggie in substantially the same condition as it was when you had it in your possession?

A.
Yes.  I know that a little is missing from the test.  Other than that, it is identical.

TC.
Your honor, the Government offers Prosecution Exhibits 2 and 3  for ID as Prosecution Exhibits 2 and 3.
MJ.
Any objections to Prosecution Exhibits 2 and 3 for ID?

DC.
Yes your honor.  I object to the writing on the chain-of-custody document as hearsay.  Furthermore, Prosecution Exhibit 2 for identification cannot be admitted until Government Counsel has successfully admitted Prosecution Exhibit 3 for identification.

MJ.
Are those your only objections?

DC.
Yes your honor.  We do not challenge the authenticity of the document.

TC.
Your honor.  This is a business record.

MJ.
It may very well be.  However, until you lay an adequate foundation, the defense objection is sustained.  

Q.
Agent Moore, who requires that a chain-of-custody document be prepared and maintained?

A.
CID.

Q.
Do you work at CID?

A.
Yes I do.

Q.
Do you have a duty to prepare a chain-of-custody document?

A.
Yes, I do.

Q.
When did you fill out the chain-of-custody document?

A.
Right before I released it to the evidence custodian.

Q.
Did you have personal knowledge of the information reported on the chain-of-custody document?

DC.
Objection your honor.  Trial counsel is leading the witness.

TC.
Your honor, this is merely foundational.  Leading questions are permissible for this purpose.

MJ.
You are correct.  The objection is over-ruled.  Agent Moore, you may answer the question.

A.
Yes I had personal knowledge at the time I filled out the chain-of-custody document.

Q.
Is filling out the chain-of-custody document a routine practice of CID?

A.
Yes.

Q.
Why did you fill out the chain-of-custody document in this case?

A.
It was required as part of my duties.  Also, this was fungible evidence and we needed to be sure that it was properly handled and safe guarded.

TC.
Your honor, the Government once again offers Prosecution Exhibits 2 and 3  for ID as Prosecution Exhibits 2 and 3.
MJ.
Any other objections to Prosecution Exhibits 2 or 3 for ID?

DC.
No objections.

MJ.
Prosecution Exhibits 2 and 3 for ID are admitted and the words for ID are stricken.  You may publish the exhibit to the members when you desire.

TC.
Your honor, I would like to publish Prosecution Exhibits 2 and 3 at this time.  Bailiff, would you please hand the President of the Court Prosecution Exhibits 2 and 3 and give the President and each member a copy of Prosecution Exhibit 3 as well.
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