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FOUNDATIONS:  breathalyzer test results

supervisor’s GUIDE
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SKILL OVERVIEW.

A. Goals.  After completion of this module, counsel will understand the foundational elements required for admission of breathalyzer test results.  The counsel will master the predicate questions, be able to address objections to the admission of this evidence, and perform a direct examination of the witness.
B. Training Overview.  The supervisor can conduct training with one or more counsel.  Training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.  If available, consider asking your local military police personnel to participate as role players.  They will add realism to the exercise and receive valuable training as potential witnesses. 

II. 
[image: image3.wmf]

the law.

A. Proving a Drunk Driving Offense under Article 111 (Drunken or Reckless Operation of a Vehicle, Aircraft, or Vessel).  

· The government may prove a drunk driving violation under Article 111, UCMJ, by showing that the accused was actually impaired or by showing that the accused had a blood or breath alcohol concentration (BAC) of 0.10 or greater as shown by chemical analysis (and that he was operating, physically controlling, or in actual physical control of a vehicle, aircraft or vessel).  

· Though these are independent theories of guilt, they often depend upon the same evidence.  Proof of BAC of .10 or greater is sufficient for a conviction under the BAC theory, but it is also relevant and probative on the issue of actual impairment.  

· Regardless of the theory alleged by the government, the testimony of the arresting officer and testimony regarding the accused’s consumption of intoxicants and physical or mental impairment are normal parts of the prosecution’s case.

B. Breath/Blood-Alcohol Concentration (BAC).  

· The BAC is determined by chemical analysis of the breath or blood.  The instrument used to ascertain the concentration of alcohol in the breath is known generically as a “breathalyzer,” although it is often referred to by the brand name of the machine used in the jurisdiction (e.g. “The Intoxilyzer 5000”).  

· Proof of BAC is established through the testimony of the breathalyzer operator. The foundation for evidence of the breathalyzer test results must show that the test procedure and the instrument used are reliable.  Reliability depends on the qualifications of the operator, adherence to specified test procedures, and proper calibration and functioning of the machine.

· Most breathalyzers also produce a printout, which records the test result.  If either party wants to admit the printed test results, the operator’s must authenticate it.  The better view is that the printout is not hearsay because it is not a “statement” by a human declarant.  If the trial judge holds that it is hearsay, then the proponent must lay the foundation for the public records exception of M.R.E. 803(8).
  

C. Actual Drunkenness or Impairment.  

· A violation of Article 111 may also be proven by evidence of actual drunkenness or impairment.  Such impairment may be inferred from the amount and nature of the intoxicating substance consumed by the accused, erratic operation of the vehicle, the arresting officer’s observation of the accused, performance of field sobriety tests, and other evidence.  

· The arresting officer’s observations are normally recorded on DD Form 1920 (Alcoholic Influence Report) or civilian equivalent.  The government cannot, however, admit this police report in evidence
 and must rely on the officer’s testimony.

D. Elements of the Foundation for Breathalyzer Test Results (Testimonial).

1. The witness conducted an authorized breathalyzer test on the accused.

2. The witness was qualified and certified to operate the breathalyzer.

3. The breathalyzer was calibrated and in proper working order at the time of the test.

4. The witness followed prescribed testing procedures.

5. The test result was displayed/printed out by the breathalyzer.

E. Elements of the Foundation for Breathalyzer Test Results (Documentary).  

1. The witness has laid a foundation for breathalyzer test results (see D above).

2. The witness can authenticate the document (M.R.E. 901).

3. The public record exception under M.R.E. 803(8)(B) applies:

· There is a particular public office or agency.

· That agency prepared a record or report of the breath test results in any form.

· That agency had a legal duty to report breath test results.

· The record or report contains the breath test results.]
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practice pointers.

· Familiarize counsel with breathalyzer procedures.  The test procedures for the certifying jurisdiction need to be strictly followed.  Counsel must become thoroughly familiar with the test procedures of the certifying jurisdiction.  The Provost Marshall’s office at large installations will have a certified breathalyzer operator that can conduct a demonstration on the test procedures.  Minor deviations from test procedure normally affect the weight but not the admissibility of the test result. 

· Do not attempt to qualify breathalyzer operator as an expert.  You do not need an expert witness to perfect a case under Article 111.  No one needs to testify that the accused was “drunk” or “impaired” in order to secure a conviction.

· Corroborate the test result.  Counsel should “bolster” BAC evidence with other evidence of the accused’s pre and post-arrest behavior.  Determine if your local law enforcement videotape the field sobriety tests or the post-arrest sessions at the police station/Provost Marshall’s office.  If they do not, recommend that videotaping the post-arrest sessions begin.

· Get the test printout admitted into evidence.  Introduce the test results in documentary form, in addition to the Breathalyzer operator’s testimony.  This is a permissible method of repeating the same evidence of the BAC level.  Additionally, the document is tangible and the members will take it back into the deliberation room.  

· Combine BAC and impairment evidence.  In cases where the BAC level is close to the legal limit (i.e., .10%) hammer the field sobriety tests evidence if the accused failed; conversely, the defense will nail their landing by establishing no failure.  Test results will only get counsel into the legal presumption of intoxication.  Evidence that the accused was or was not having difficulty controlling his physical faculties helps determine the intoxication question.
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SKILL DRILLS.

F. Goal:  Train counsel to employ the following skills.
1. Use direct examination techniques covered in previous training.

2. Lay a proper foundation for Breathalyzer test results.

G. Conduct the Drill.
1. Preparation:  Conduct this training in the courtroom with all necessary props.  It would be very helpful to conduct an OPD at the MP station and have a demonstration of how the breathalyzer works. Start with the facts below.

2. Role-Play:  The instructor will play the role of the witness and military judge.  Designate counsel to play the roles of proponent and opponent.  Remaining participants will sit in the panel box and make appropriate objections.  In your discretion, you may wish to appoint a counsel as military judge.  [Highly encouraged: Use your local military police for this exercise.]

3. Execution:  Inform counsel of the elements of the foundation (provide on handout, flip chart, overhead, or chalkboard).  Give counsel five minutes to prepare the foundation.  Counsel should go through the foundation once with notes.  Counsel should then repeat the drill until they can lay the foundation a second and third time without notes.  

H. Drill:  Foundation for Breathalyzer Test Results.

1. The facts:  Captain Holly Golightly was stopped at the front gate of Fort Braxton at 0230 Saturday 2 December 19xx.  Sergeant O.J. Berman stopped Captain Golightly for failure to dim lights upon approaching the gatehouse.  Sergeant Berman noticed an odor of alcohol emanating from her breath and asked for the driver’s identification and registration.  When CPT Golightly was unable to accurately recite her birth date, Sergeant Berman asked her to exit the vehicle and perform a variety of field sobriety tests.  Sergeant Berman apprehended Captain Golightly for DWI after she failed the finger-to-nose and one-legged stand tests.  She was transported to the Provost Marshall’s office (PMO).  At the PMO, CPT Golightly consented to a breathalyzer test.  Sergeant Berman took the accused to Sergeant Jack Daniels, the Breathalyzer operator.  Sergeant Daniels took Captain Golightly to the Breathalyzer room where he advised her of her Article 31(b) rights and her right to observe the process and see the test results.  Sergeant Daniels explained that for the next twenty minutes she needed to be observed by him; that she could not belch, burp, or regurgitate; that she could not place anything into her mouth, including gum or her fingers; and that she needed to remain in the room.  After twenty minutes,  Captain Golightly provided a valid breath sample.  The test resulted in a BAC of 0.12 grams per 210 liters of breath.

2. In addition to the basic foundation for the operator's testimony, counsel will lay the necessary foundation for admission of the breathalyzer test printout.

3. Sample foundation for breathalyzer test results.

TC:
Sergeant Daniels, what is your current duty assignment?
A:
I am a Breathalyzer operator in the Accident Investigation Division, Provost Marshall’s Office, Fort Braxton.

Q:
How long have you been a Breathalyzer operator?
A:
For 4 years.  I have been a military police officer for eight years, but upon assignment to Fort Braxton, I was sent to school to become a Breathalyzer operator.

Q:
What school did you attend?
A:
It was a course put on by the Virginia Highway Patrol, Division of Forensic Science.

Q:
How long is the course?
A:
One week.

Q:
What if any certification did you receive from the course?
A:
The state certifies me to operate the Intoxicator 5000 breathalyzer machine.

Q:
Do you have to maintain your certification?
A:
Yes, I have to be recertified every year.  

Q.
On 2 December 19xx, were you certified to conduct breath analysis in the state of Virginia?
A.
Yes I was.

* [NOTE: Be prepared to provide a copy of the certification if requested by the court.]

Q.
On 2 December 19xx, did you conduct a breath analysis on the accused, Captain Golightly?
A:
Yes, I did.

Q.
What device did you use to perform this test?
A.
I used the Intoxicator 5000, which is the machine that I am certified on and the state requires us to use.  

Q.
Was the Intoxicator 5000 which you used to test CPT Golightly in good working condition on 2 December 19xx?
A.
Yes it was.

Q.
How do you know that the machine was in proper working condition that night?
A.
Two reasons, sir.  First, the machine is calibrated and inspected quarterly by the Virginia Department of Forensic Sciences.  The machine used to test the accused had been checked and calibrated on November 29 19xx.  Secondly, before conducting the test on CPT Golightly, I performed the required pretest procedures.  The machine was working fine for the test on the accused.

Q.
SGT Daniels, are you required to follow a standard procedure when conducting a breath test?
A.
Yes, sir.  The Virginia State Police have published a test procedure checklist that has been adopted by the Ft. Braxton Provost Marshal.

Q.
Did you follow that procedure when you administered the breathalyzer test to CPT Golightly?
A.
Yes, sir, I did.

Q.
Please describe the procedures that you used?
A.
Well, when she was brought into the office, I first explained what we were going to do.  I told her that she had the right to observe the process and see the test reading.  I told her that I needed to observe her for twenty minutes before I could take any breath samples and that she could not burp, regurgitate; or place any object into her mouth during that time. 

Q.
When did you start your observation time?
A.
At 0330.

Q.
After the observation time of twenty minutes, what did you do?
A.
After twenty minutes, I began the test and just followed the machine prompts. 

Q.
What do you mean by “followed the machine prompts?”
A.
The Intoxicator 5000 has preset defaults that  basically guide the operator through each step of the procedure.  It will not produce a valid reading unless the procedure is followed.  I asked CPT Golightly to take a deep breath and blow into the machine.  The subject has to blow hard enough to activate a whistle and sustain that for about ten seconds.  CPT Golightly successfully completed the test as directed.

Q.
How many samples did you take?
A.
Well first there is a simulator result that does not involve the subject’s breath sample.  Once I have that result, I ask the subject to blow into the instrument.  I then wait 2 minutes and take a second sample to validate the result.  If I have a good sample, I have the machine record the final result.  I obtained a valid sample from CPT Golightly.

Q.
What was the result of your breath analysis of Captain Golightl 
A.
The reading was a BAC of 0.12 grams per 210 liters of breath.

Q.
Did you record that result in any way at the time of the test?
A.
Yes, I obtained a printout of the BAC result from the Intoxicator.

* [At this point, counsel should authenticate the BAC printout and offer it into evidence.  Optional: object on hearsay grounds to the admission of the printout and require counsel to respond by argument and, if necessary, additional foundation for a hearsay exception under M.R.E. 803(8).] 
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Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:
· Memorize the foundational elements for breathalyzer test results.

· Use your arresting officer to testify about the accused’s pre and post-arrest behavior.  Use FACTS that support your theory of intoxication; e.g. erratic driving, slurred speech, inability to stand.  

· Introduce the breathalyzer test result printout.  This provides tangible evidence for members to take to the deliberation room and is a permissible method of repeating the operator’s testimony. 

· Be prepared to respond to opponent’s objections.
III. 
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TRAINING OVERVIEW.

A. Introduction.  We will conduct trial advocacy training in the courtroom on ___________, from ____ to _____ hours.  The training will focus on laying the foundation for a blood-alcohol concentration (BAC) test result.

B. Preparation.  Bring your MCM to the training.  Review basic techniques of direct examination, cross examination, and objections.  Review MRE 803(6); 701; 702.

V. 
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KEYS TO SUCCESS.  

Know the elements of the Foundation for Breathalyzer Test Results (Testimonial).

1. The witness conducted an authorized breathalyzer test on the accused.

2. The witness was qualified and certified to operate the breathalyzer.

3. The breathalyzer was calibrated and in proper working order at the time of the test.

4. The witness followed prescribed testing procedures.

5. The test result was displayed/printed out by the breathalyzer.

VI. 
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REFERENCES FOR FURTHER STUDY.

A. David A. Schlueter et al., Military Evidentiary Foundations (1994).

B. Stephen A. Saltzburg et al., Military Rules of Evidence Manual (4th ed. 1997).

C. Paul C. Gianelli & Edward J. Imwinkleried, Scientific Evidence (1986).

D. Andre a. Moenssens et al., Scientific Evidence in Civil and Criminal Cases (4th ed. 1995).

ENCLOSURES

Drill Scenario

DRILL SCENARIO

Captain Holly Golightly was stopped at the front gate of Fort Braxton at 0230 Saturday 2 December 19xx.  Sergeant O.J. Berman stopped Captain Golightly for failure to dim lights upon approaching the gatehouse.  Sergeant Berman noticed an odor of alcohol emanating from her breath and asked for the driver’s identification and registration.  When CPT Golightly was unable to accurately recite her birth date, Sergeant Berman asked her to exit the vehicle and perform a variety of field sobriety tests.  Sergeant Berman apprehended Captain Golightly for DWI after she failed the finger-to-nose and one-legged stand tests.  She was transported to the Provost Marshall’s office (PMO).  At the PMO, CPT Golightly consented to a breathalyzer test.  Sergeant Berman took the accused to Sergeant Jack Daniels, the Breathalyzer operator.  Sergeant Daniels took Captain Golightly to the Breathalyzer room where he advised her of her Article 31(b) rights and her right to observe the process and see the test results.  Sergeant Daniels explained that for the next twenty minutes she needed to be observed by him; that she could not belch, burp, or regurgitate; that she could not place anything into her mouth, including gum or her fingers; and that she needed to remain in the room.  After twenty minutes,  Captain Golightly provided a valid breath sample.  The test resulted in a BAC of 0.12 grams per 210 liters of breath.
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SAMPLE SOLUTION
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Q.
Sergeant Daniels, what is your current duty assignment?
A.
I am a breathalyzer operator in the Accident Investigation Division, Provost Marshall’s Office, Fort Braxton.

Q.
How long have you been a Breathalyzer operator?
A.
For 4 years.  I have been a military police officer for eight years, but upon assignment to Fort Braxton, I was sent to school to become a Breathalyzer operator.

Q.
What school did you attend?
A.
It was a course put on by the Virginia Highway Patrol, Division of Forensic Science.

Q.
How long is the course?
A.
One week.

Q.
What if any certification did you receive from the course?
A.
The state certifies me to operate the Intoxicator 5000 breathalyzer machine.

Q.
Do you have to maintain your certification?
A.
Yes, I have to be recertified every year.  

Q.
On 2 December 19xx, were you certified to conduct breath analysis in the state of Virginia?
A.
Yes I was.

* [NOTE: Be prepared to provide a copy of the certification if requested by the court.]

Q.
On 2 December 19xx, did you conduct a breath analysis on the accused, Captain Golightly?
A:
Yes, I did.

Q.
What device did you use to perform this test?
A.
I used the Intoxicator 5000, which is the machine that I am certified on and the state requires us to use.  

Q.
Was the Intoxicator 5000 which you used to test CPT Golightly in good working condition on 2 December 19xx?
A.
Yes it was.

Q.
How do you know that the machine was in proper working condition that night?
A.
Two reasons, sir.  First, the machine is calibrated and inspected quarterly by the Virginia Department of Forensic Sciences.  The machine used to test the accused had been checked and calibrated on November 29 19xx.  Secondly, before conducting the test on CPT Golightly, I performed the required pretest procedures.  The machine was working fine for the test on the accused.

Q.
SGT Daniels, are you required to follow a standard procedure when conducting a breath test?
A.
Yes, sir.  The Virginia State Police have published a test procedure checklist that has been adopted by the Ft. Braxton Provost Marshal.

Q.
Did you follow that procedure when you administered the breathalyzer test to CPT Golightly?
A.
Yes, sir, I did.

Q.
Please describe the procedures that you used?
A.
Well, when she was brought into the office, I first explained what we were going to do.  I told her that she had the right to observe the process and see the test reading.  I told her that I needed to observe her for twenty minutes before I could take any breath samples and that she could not burp, regurgitate; or place any object into her mouth during that time. 

Q.
When did you start your observation time?
A.
At 0330.

Q.
After the observation time of twenty minutes, what did you do?
A.
After twenty minutes, I began the test and just followed the machine prompts. 

Q.
What do you mean by “followed the machine prompts?”
A.
The Intoxicator 5000 has preset defaults that  basically guide the operator through each step of the procedure.  It will not produce a valid reading unless the procedure is followed.  I asked CPT Golightly to take a deep breath and blow into the machine.  The subject has to blow hard enough to activate a whistle and sustain that for about ten seconds.  CPT Golightly successfully completed the test as directed.

Q.
How many samples did you take?
A.
Well first there is a simulator result that does not involve the subject’s breath sample.  Once I have that result, I ask the subject to blow into the instrument.  I then wait 2 minutes and take a second sample to validate the result.  If I have a good sample, I have the machine record the final result.  I obtained a valid sample from CPT Golightly.

Q.
What was the result of your breath analysis of Captain Golightly?
A.
The reading was a BAC of 0.12 grams per 210 liters of breath.

Q.
Did you record that result in any way at the time of the test?
A.
Yes, I obtained a printout of the BAC result from the Intoxicator.

* [At this point, counsel should authenticate the BAC printout and offer it into evidence.  Optional: object on hearsay grounds to the admission of the printout and require counsel to respond by argument and, if necessary, additional foundation for a hearsay exception under M.R.E. 803(8).]
� See United States v. DeWater, 846 F.2d 528 (9th Cir. 1988) (holding that the trial court did not abuse its discretion in admitting the printed test result under the public records and reports exception in Fed. Rules Evid. 803(8)).  The issue has not been addressed in any published opinion of the military courts.  





� This hearsay is inadmissable by the express terms of M.R.E. 803(8) (“excluding, however, matters observed by police officers and other personnel acting in a law enforcement capacity…”).  Of course, opposing counsel should refer to the DD Form 1920 in preparing for cross-examination and may seek to admit the form as a prior inconsistent statement under M.R.E. 613.
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