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IMPEACHMENT:  PRIOR INCONSISTENT STATEMENTs

supervisor’s guide

I. 



skill overview.

A. Goals.  This exercise develops counsel’s ability to impeach a witness by cross-examination about a prior statement that is inconsistent with his trial testimony.  This inconsistency may raise the inference that he is lying and that his testimony is not worthy of belief.  Under some circumstances, prior statements that omit significant facts may also be characterized as prior inconsistent statements if the omitted facts are added to the account given under oath.

B. Training Overview.  Training can be conducted by the instructor with one or more counsel.  The training is divided into four phases:  (1) preparation by instructor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.  

II. 
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the law.

A. Use of the Prior Inconsistent Statement (PIS) for Impeachment Only.  MRE 613.

· Form of the Prior Statement.  The rule is clear that the PIS need not be in written form.  Prior statements that may be used to impeach a witness can take the following forms:

· A written statement.  Includes anything from a scribbled note on a “buck slip” to a standard form sworn statement to CID.  

· Transcripts of prior testimony given at an Article 32 investigation, deposition, or trial session.

· Any oral statement made by the accused, which counsel has a good faith basis to believe was actually uttered.  

· Omissions from a prior statement may also be considered as inconsistent statements if it would have been natural to mention the omitted information at the time the statement was made. 

· Assertive or communicative conduct.

· Not required to show the statement to the witness.  MRE 613 disposes of the common law rule that the witness be given the opportunity to see a prior written statement before cross-examination thereon.  The statement must, however, be disclosed to the opposing counsel upon request.

· Extrinsic evidence of prior statement.  The prior inconsistent statement may be admitted as extrinsic evidence only if two conditions are met:  (1) the witness denies making the prior statement or denies that it is inconsistent; and (2) the inconsistency goes to a noncollateral matter.  If the witness acknowledges the prior statement, then it is not allowed. 

· Opportunity to explain or deny.  If the prior statement is introduced, the witness must be given the opportunity to explain or deny the statement.  In other words, impeachment with a prior statement always begins with examination of the witness concerning the prior statement.

· Limiting instruction.  When a prior inconsistent statement is used, the military judge shall give a limiting instruction upon request by the opposing party.  The prior inconsistent statement is not substantive evidence!  The prior statement may not be relied upon to prove an element of the offense or a defense.  The statement, if admitted, will be accompanied by a limiting instruction from the judge that it can be considered only on the issue of the witness’s credibility.  

B. Prior Inconsistent Statement as Substantive Evidence.  MRE 801(d).

· A prior inconsistent statement offered solely to impeach the witness under MRE 613 is hearsay and not admissible for the truth of the matter contained therein.

· A prior inconsistent statement is not hearsay if declarant and witness are the same and the prior statement was made under oath and subject to cross-examination.  MRE 801(d)(1)(A).

· A prior inconsistent statement is not hearsay if it is a party-opponent admission.  MRE 801(d)(2).

III. 
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the art.

A. The Canvas.  On cross-examination, counsel will typically follow a 3-step process outlined below.  The order of the three steps may vary depending on the witness.  For example, a professional witness, such as a police officer, may recognize what’s coming if you follow the standard pattern.

· Commit the witness to what he said on direct (“You told us on direct examination that you saw the accused with a knife, correct?”).

· Validate the witness’s prior statement and its accuracy  (“You made a statement about this case on 4 July 96, didn’t you?  And things were pretty fresh in your mind when you made that statement, correct?  And you swore to tell the truth, didn’t you?”).

· Confront the witness with the prior statement  (“And you said in the 4 July statement, and I quote, ‘The accused was not carrying any weapon that I could see.’  That’s what you said, right?”).
Counsel may commit, dramatize, and confront in a number of ways:  

· Witness impeaches himself.  Counsel may highlight the relevant portion of the witness’s statement, mark the document as an exhibit for identification (always coordinate with the court reporter when marking an exhibit in advance), and present the document to the witness.  The witness will then identify the document and confirm that it is his statement.  Counsel may confront the witness with the conflicting language by having the witness read aloud the portion that counsel selected.  Counsel may also have the witness read the preceding question (if the statement is in question-and-answer format) and then his own answer to that question.

· Counsel impeaches the witness.  Counsel may simply have the witness confirm the existence of the prior statement, reinforce its credibility, and verify the conflicting testimony by quoting it to the witness.  This approach removes the necessity of fumbling with the document, since it does not need to be handed to the witness.

· Viewgraph impeaches the witness.  Counsel may wish to convert the documentary statement into a clear viewgraph and then project the document onto a screen.  This way the members themselves can actually see the words that damn the witness.  

· Statement impeaches the witness.  When the witness denies making the statement, and the statement does not relate to a collateral matter, counsel may, after the witness has departed, present another witness who overheard the witness’s out-of-court statement or who took the written statement from the witness.  In such a case, the statement may be admitted for the limited purpose of showing that it was made, unless the statement is admissible as substantive evidence (see MRE 801).

B. Adapt validation technique to the form of the prior statement.  The facts which are important at the validation stage of the impeachment will vary depending on the form of the statement (e.g., oral, written, sworn, testimonial, etc.).  For example, if the prior statement was a sworn statement, then it is important to elicit the fact that the witness had the opportunity to review the statement, initialed each page, took an oath, and signed his name.





practice pointers.

· Impeach only on significant inconsistencies.  Nit-picking about minor variations on insignificant details is often unimpressive as an impeachment technique.  Panels understand that there will be minor variations in detail each time a story is told by a human being.  Repeated attempts to call the witness a liar on the basis of these variations may be perceived as overreaching, rather than effective impeachment of the witness’s credibility.

· Impeach only on true inconsistencies.  Before launching into the impeachment technique, ensure that there is a true factual inconsistency rather than a mere semantic difference.  Clarify the facts during the commit phase of the impeachment.

· Use impeachment by prior inconsistent statement sparingly.  If overused it loses its impact.  Avoid this problem by following the previous two rules.

· Be prepared to prove the inconsistent statement by extrinsic evidence.  When interviewing a witness before trial, have a witness present who can later be called to testify about inconsistent statements made in the interview.  Whenever possible, reduce significant pretrial statements to writing and have the witness swear to its truthfulness using the sworn statement form (DA Form 2823).  

IV. 


skill drills.

A. Goal:  Train counsel to use the following skills.
1. Use fundamental cross-examination skills covered in previous training.

2. Impeach a witness using a prior inconsistent statement.

B. Conduct the drills.

1. Preparation:  You must practice these drills on your own (in front of the mirror, spouse, or in the car) or with another counsel with whom you feel comfortable before you stand up in front of your counsel.  

2. Role Play:  Counsel must really “loosen up” to obtain the full benefit from these drills.  

3. Execution:  Get out of your office, away from the phones!  Go to the courtroom.  Supervisor should demonstrate what he expects from counsel.  After a demonstration, the supervisor then selects counsel to do the entire drill or has counsel collectively perform the drill, randomly selecting counsel to perform a part of the exercise.

C. Drill 1:  Commit the witness to prior testimony.
1. Supervisor’s Guide:  This drill will familiarize counsel with the first step in the routine of impeachment by prior inconsistent statement.  The instructor will play the part of the witness, reading the summary of testimony provided below.  Each counsel will ask the witness two questions to commit him to some portion of the testimony given.

2. The facts:  The witness testifies in a rape case.  His testimony is as follows:  On 3 July I was in the hallway of barracks building #3.  It was about 0300.  I was very thirsty that evening because my smoking is getting worse.  I’ve smoked for several years now and I’ve increased to the point of three packs a day.  Anyway, I was standing in the hallway at the vending machine.  I couldn’t decide which kind of soda to get.  As usual, the only two kinds in the machine were cherry cola and orange soda.  I like the sweetness of cherry cola, but I also like the bouncy vitality of the orange soda.  I couldn’t make up my mind whether I was in a cherry-mood or an orange-mood.  But I wanted something.  As I fished in my pocket for fifty cents I heard a sound, like a muffled yell, come from the room behind me.  I heard something like a thump.  As I turned to face the door, it burst open, and a naked woman ran past me, screaming “he’s trying to kill me!”  As she rushed by me, a naked man followed her out of the room.  He was a large, white male with brown hair.  He seemed to be all shiny.  I lunged at him, and we fell to the ground, grappling.  As we wrestled, I tried to get a hold of him but I couldn’t - he seemed to be covered in some type of body oil.  It smelled like perfume.  But I noticed he had a strange, funky odor, emanating from him.  He wasn’t carrying a weapon.  We fought with our hands.  He eventually slithered out of my grasp and ran away.  I ran after the victim to protect her.

Sample counsel questions:

Q.
You went into the hallway to get soda, isn’t that correct?

Q.
You said on direct that you could not identify the victim, isn’t that true?

Q.
The man you wrestled with had no weapon of any kind?

Q.
You are certain of that?

D. Drill 2:  Validate the prior statement.
1. Supervisor’s Guide:  This drill will train counsel to perform the second step in the routine of impeachment by prior inconsistent statement.  Again, the instructor will play the witness.  Each counsel will ask one question of the witness to develop and create a verbal picture of the circumstances surrounding the prior oral statement.

2. The facts.  Same scenario as in drill 1.  CID reports that the alleged rape occurred in the early morning hours of 4 July at about 0500.  The MPs arrived at the scene at about 0530 after the witness called 911.  While the MPs conducted a room-to-room search looking for the suspect, the MP supervisor, SSG Wright, interviewed the witness near the soda machine where he attempted to tackle the suspect.  At about 0600 the witness made a statement to CID.  The witness stated that his mind was very clear after the incident, and that he got a good look at the victim and the assailant.  The witness had not consumed any alcohol prior to the incident.

3. Sample counsel question:

Q.
You called 911 after making sure the victim was safe?

Q.
That was at about 0530?

Q.
MP patrol arrived about 10 minutes later?

Q.
You met the MPs when they arrived?

Q.
SSG Wright was the first MP to arrive at the barracks?

Q.
SSG Wright was in charge of the MP patrol at the barracks?

Q:
SSG Wright asked you to accompany him to the soda machine area?

Q.
SSG Wright asked you to tell him exactly what happened?

Q.
Who else was present when SSG Wright asked you what happened at the soda machine?

Q.
It was about 0600 when SSG Wright interviewed you?

Q.
This was less than an hour after you attempted to subdue the naked man?

Q.
You understood that SSG Wright was investigating a possible rape?

Q.
You knew that the information you gave to SSG Wright would be critical to the police investigation?

Q.
You knew that what you told him might help catch a rapist?

Q.
You knew that you had a duty to tell SSG Wright the truth?

Q.
You knew that you had a duty to tell SSG Wright as many details as you could recall?

Q.
The incident was pretty fresh in your mind when you made that statement, wasn’t it?

Q.
You told SSG Wright the truth at that time?

E. Drill 3:  Impeach the witness using a prior inconsistent statement.

1. Supervisor’s Guide:  The purpose of this drill is to train counsel to impeach a witness using a written prior inconsistent statement.  Counsel will bring together all three steps of the impeachment process.  The instructor should distribute copies of the attached Sworn Statement (DA Form 2823) to each of the counsel.  After giving counsel a few minutes to read the statement, read the summary of testimony provided and then have each counsel cross-examine the witness.  The goal is for each counsel to pick out one inconsistency between the testimony and the prior statement and to impeach the witness using the 3-step process of commit, validate, and confront.  The instructor can vary his approach with each counsel.  For some, readily admit the prior statement; for others, be evasive or flatly deny making the statement.  Counsel should respond appropriately.

2. The prior statement.  CID reports that the alleged rape occurred at approximately 0500 on 4 July.  At about 0630 on 4 July, the witness was transported to CID and made a sworn statement on DA Form 2823 (see attached document).  The witness stated that his mind was very clear after the incident, and that he got a good look at the victim and the assailant.  The CID office is about a mile from the barracks where the alleged rape occurred.  The witness was sworn to his statement, had a chance to read it over before signing it, initialed each page, and then signed it.

3. Testimony:  “On 3 July I was in the hallway of barracks building number 3.  It was about 0500.  I had been very thirsty that evening because my smoking is getting worse.  I’ve smoked for several years now and I’ve increased to the point of three packs a day.  Anyway, I was standing in the hallway, at the vending machine.  I couldn’t decide which kind of soda to get.  As usual, the only two kinds in the machine were cherry cola and orange soda.  I like the sweetness of cherry cola, but I also like the bouncy vitality of the orange soda.  I couldn’t make up my mind whether I was in a cherry-mood or an orange-mood.  But I wanted something.  As I fished in my pocket for fifty cents I heard a sound, like a muffled yell, come from the room behind me.  I heard something like a thump.  As I turned to face the door, it burst open, and a naked woman ran past me, screaming ‘he’s trying to kill me.’  As she rushed by me, a naked man followed her out of the room.  He was white and very large, with dark brown hair.  He seemed to be all shiny.  I lunged at him, and we fell to the ground, grappling.  We wrestled, and I tried to get a hold of him but I couldn’t - he seemed to be covered in some type of body oil.  It smelled like perfume.  But I noticed he had a strange, funky odor, emanating from himself.  He did not have any type of  weapon.  He was completely naked.  He managed to break free from me.  I initially tried to follow him but he ran up the stairs at the end of the hall.  I decided to follow the victim, who had run outside.  I guess I decided to stay with her and protect her.  I walked with her over to the 1SG’s room, and turned her over to him and told him to call 911.  Then I rousted some of my buddies and we began a door-to-door search for the rapist.  After about an hour, we spotted a guy coming from the area near the dumpsters.  We ran over to him and stopped him.  He was black, about medium build.  He was dressed in PT clothes.  As we got near to him, I noticed that weird, funky smell again, and I shouted ‘that’s the guy!’ and we piled on top of him. Then the MPs came and said ‘he’s the guy.’  That’s the accused sitting in the courtroom today.”

4. See sample solution.  Comparing the testimony with the sworn statement you will note the following inconsistencies:

a. The day of the incident: 3 vs. 4 July.  [Counsel may not want to impeach here.  It is not critical to have him get it right.  Try to refresh his recollection instead.]

b. Witness heard a “scream” vs. “muffled yell & thump.”  [You need to develop this testimony a little bit to determine if there is an actual inconsistency before attempting to impeach.  As it stands there is not a significant inconsistency.]

c. Victim yelled “he raped me” vs. “he’s trying to kill me.”  [This is a crucial difference.  If counsel decides to impeach, in the commitment stage ensure that the witness denies that the victim said anything other than “he’s trying to kill me.”  If he says both, then you might have an inconsistency by omission.]

d. Description of suspect: white, large vs. black, medium.  [There are two inconsistencies here which are relevant to his ID of the accused.  This is a genuine inconsistency.  Impeach.]

e. Suspect naked vs. pants.  [This is a major inconsistency that casts doubt on the witness’s veracity.  Impeach.]

f. Suspect unarmed vs. suspect w/knife.  [Major inconsistency.  When committing the witness to his testimony, nail him down on the sheath and the shiny object, and his contemporaneous thought of a knife.]

g. Witness called 911 vs. 1SG called 911.  [Inconsistent, but not necessarily important.  Leave it alone or attempt to clarify only.]

h. ID’d the suspect first time vs. ID’d him 10 min later.  [Again, this is significant because it may bear on the validity of the ID.  Develop the testimony further to ascertain whether there is a true inconsistency.  If so, then impeach.]

F. 


Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and recap the main points:

· Use the format of Commit, Validate, and Confront to impeach by PIS.

· Impeach only on true inconsistencies.

· Distinguish between situations where the PIS comes in as substantive evidence and where it is solely for impeachment purposes.

V. 
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DA Form 2823

Sample Solution
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SWORN STATEMENT

Foruse of this form, see AR 180-45: the proponent agency is Office of The Deputy Chief of Statf tor Personnel.

LOCATION . DATE TIME FILE NUMBER
¥Ft. Braxton, North Carolina 5 4 JUL XX 0700 CID230045112
LAST NAME, FIRST NAME, MIDDLE NAME SOCIAL SECURITY NUMBER GRADE/STATUS
GYRO, Morris A. 828-82-8282 E-5

ORGANIZATION OR ADDRESS 504th Military Intelligence Gp (Abn), Ft. Braxton, NC 28307-5100

|_Morris A. Gyro , WANT TO MAKE THE FOLLOWING STATEMENT UNDER OATH:
on 4 July I was standing at the soda machine. It was early in the morning. I was
tired but alert. I was about to get a coke from the machine when I heard a noise I

behind me. It sounded like someone screaming. I whirled around, going into a
crouch-type fighting position (I'm a blackbelt in Karate). A woman burst out of the
room which I'd been standing in front of. She was naked and she looked very
"frightened. sShe screamed "He raped me!" or something like that, then ran past me. A
naked man followed her out of the room at a fast pace. He was black, of
approximately medium build. I dove at him and hit him in the waist-area with my
shoulder. I drove him to the ground and we wrestled. I noticed he was wearing
pants, and he had a knife sheath attached to his belt. I remember that because I
remember seeing that and thinking instinctively "he's got a knife.” I also saw him ﬂ
holding something shiny. We wrestled for a few seconds, but then he slipped out of
my grasp and ran up the stairs at the end of the hallway. I ran after the victim,
thinking I should stay with her. I called 911. Then I rousted my 1SG and, after we
got some of my buddies, we started a room to room search looking for the rapist.
After a while we saw a guy by the dumpster. We ran over to him. He said he'd been
doing PT. We questioned him for a few minutes, then let him go. As he walked past
us, it struck me that he looked vaguely familiar. About ten minutes later, I saw him
i under a street light. I then recognized him as the rapist and I shouted "that's

him!"mAG

EXHIBIT INITIALS OF PERSOF gAKING STATEMENT

PAGE 1 OF ___2 PAGES

ADDITIONAL PAGES MUST CONTAIN THE HEADING "STATEMENT OF ___TAKEN AT__DATED___CONTINUED." .
THE BOTTOM OF EACH ADDITIONAL PAGE MUST BEAR THE INTTIALS OF THE PERSON MAKING THE STATEMENT AND
BE INITIALED AS "PAGE___OF___PAGES." WHEN ADDITIONAL PAGES ARE UTILIZED, THE BACK OF PAGE 1 WILL
BE LINED OUT, AND THE STAT EMENT WILL BE CONCLUDED ON THE REVERSE SIDE OF ANOTHER COPY OF THIS FORM.

‘DA1wu22823 " SUPERSEDES DA FORM 2823, 1 JAN 68, WHICH WILL BE USED.





[image: image5.png]STATEMENT (Continued)

AFFIDAVIT
I Morris A. Gyro __HAVE READ OR HAVE HAD READ TO ME THIS STATE-

MENT WHICH BEGINS ON PAGE 1 AND ENDS ONPAGE_1 __,IFULLY UNDERSTAND THE CONTENTS OF THE ENTIRE STATEMENT

MADE BY ME. THE STATEMENT IS TRUE. |HAVE INITIALED ALL CORRECTIONS AND HAVE INITIALED THE BOTTOM OF EACH PAGE
CONTAINING THE STATEMENT. | HAVE MADE THIS STATEMENT FREELY WITHOUT HOPE OF BENEFIT OR REWARD, WITHOUT THREAT
OF PUNISHMENT, AND WITHOUT COERCION, UNLAWFUL INFLUENCE, OR UNLAWFUL INDUCEMENT.

(Signature of Pexfn Making Statement)

WITNESSES:
Subscribed and sworn to before me, a person authorized by law

SA John A. Razor to administer oaths, this_4th __ day of July ,19 XX

43d MP Det. (CID) at Ft. Braxton, NC »

Ft. Braxton, NC ’ _
ORGANIZATION OR ADDRESS /.

ignatugf of Person Administering Oath)
sA Alan W. Strate, CwWs3 ;
(Typed Name of Person Administering Oath)

ORGANIZATION OR ADDRESS ‘ UCMJ art. 136( b)
) {Authority To Administer Oaths) o
INITIALS OF PERSON MAKING STATEMENT mAG I PAGE 2 OF 2 PAGES

1989-261-871/02623





impeachment by prior inconsistent statement

counsel handout

VI. 
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training overview.

A. Introduction.  Trial advocacy training will be conducted in the courtroom on _________, from _____ to _____ hours.  The training will focus on impeachment by inconsistent statement.  First, I will lead a discussion of the law of impeachment by prior inconsistent statement and associated trial techniques.  During the second part of the training we will conduct several drills designed to reinforce the skills discussed in the first part of the training.   

B. Preparation.  Bring your copy of the MCM to training.  Review basic techniques of cross-examination.

VII. 
[image: image7.wmf]
 
keys to success.

A. Review basic cross-examination techniques.

B. Review MRE 613 and 801(d)(1)(A).

VIII. 



references for further study.

A. Thomas A. Mauet, Trial Techniques 242-254 (4th ed. 1996).

B. David A. Schlueter et. al., Military Evidentiary Foundations 139-152 (1994).

impeachment:  prior inconsistent statements

sample solution




Q.
You testified that the man you tackled near the soda machine was completely naked?

A.
That’s right.

Q.
You wrestled with him on the ground?
A.
Yes.

Q.
But you were unable to hold him?
A.
Yeah.  He was covered with oil.

Q.
Since he was naked and covered with oil, there was no way to get a good hold on him?
A.
Like a greased pig.

Q.
You wanted to prevent him from chasing the woman, correct?

A.
Yes, that’s why I tried to hold him there.

Q.
Do you remember seeing his genital area?

A.
Well, sort of.

Q.
Did you notice whether his penis was erect?

A.
I don’t remember.

Q.
Could he have had underwear on?

A.
No, he was definitely naked.

* At this point you have succeeded in committing the witness to his testimony and eliminated any possibility of a simple lack of clarity.

Q.
Now after your search for the suspect was over, you went down to CID headquarters, right?
A.
Yes.

Q.
Why did you go there?

A.
They wanted me to make a report about what happened that morning.

Q.
Do you recall talking to SA Strate at the CID office on the morning of 4 July?

A.
Yes.

Q.
Did he interview you about the incident at the barracks?

A.
Yes.

Q.
Where did he interview you?

A.
In his office.

Q.
How did he conduct the interview?

A.
He basically asked me what happened and then asked a few follow-up questions.  Then he had me write out what I had told him.

Q.
Did you write it on an official form?
A.
No.  He had me just write it on regular paper.  Then he typed it up on some official form.

Q.
SA Strate gave you a chance to read the typed version of the statement?
A.
Yeah.

Q.
You read it carefully?

A.
Yes.

Q.
You did not find any errors on the form?

A.
Not that I recall.

Q.
You were asked to initial the form in several places?
A.
Yes.

Q.
SA Strate asked you to raise your right hand and swear to tell the truth before you signed the form, didn’t he?

A.
Yes.

Q.
You swore that the statement on the form was the truth?
A.
Yes.

Q.
And it was the truth wasn’t it?

A.
Yes.

Q.
You made the statement when the event was still fresh in your mind?
A.
Yes. 

Q.
And then you signed the form?
A.
Yes.

* At this point the prior statement has been validated.  Although it is not required, it is often a good technique to show the sworn statement to the witness and have him authenticate it.  You are now ready to confront the witness with his prior inconsistency.

Q.
Now, your testimony today is that the man who you tackled was completely naked, correct?
A.
Yeah.

Q.
But your sworn statement to CID, that you gave under oath, states: “_______.”  Isn’t that correct?

A.
Uh, no.

* At this point the impeachment is technically complete.  It would probably be better, however, to show him the statement and have him authenticate the signature before moving on.
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