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chapter overview.

A. Goals.  The fundamental purpose of impeachment is to discredit the witness as a reliable source of information.  This module develops counsel’s ability to use four common methods of impeachment.  This overview will cover common legal and practical considerations for each of the methods of impeachment addressed in this module:

· Bias, prejudice or motive.  MRE 608(c).

· Prior untruthful acts.  MRE 608(b).

· Prior conviction.  MRE 609.

· Prior inconsistent statement.  MRE 613.

B. Training Overview.  Each training module in this chapter can be conducted by the instructor with one or more counsel.  The training is divided into four phases:  (1) preparation by instructor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.  The fundamentals of impeachment outlined in this introduction are common to all methods of impeachment and should be incorporated into the instruction of each module in this chapter.  

II. 
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the law.

A. Relevance.  As soon as a witness testifies, his credibility becomes an issue.  Thus, impeachment evidence is always relevant.  Counsel must, however, be prepared to articulate how a particular fact or set of facts tend to impeach the credibility of a witness and satisfy the technical requirements of the Military Rules of Evidence (MRE).  Also bear in mind that even probative impeachment evidence may be excluded by the military judge based on MRE 403 (i.e., if its probative value is substantially outweighed by its prejudicial effect).

B. Bolstering prohibited.  The issue of credibility has three facets at trial--bolstering, impeachment, and rehabilitation.  If counsel attempts to directly prove the witness’s character for truthfulness before he has been impeached, he is said to be bolstering the witness.  Bolstering is generally prohibited; however, two exceptions to the general rule against bolstering are permitted in military law:  (1) prior identification under MRE 801(d)(1)(C); and (2) the “fresh complaint” doctrine in sexual assault cases.  Counsel are also permitted to accredit the witness by eliciting general background information and qualifications as a preliminary step of direct examination.

C. Rehabilitation.  After a witness has been impeached, the proponent may attempt to rehabilitate his credibility by giving him the opportunity to explain or deny an apparent inconsistency, prior bad act, or conviction, etc.  

D. Who May Impeach.  “The credibility of a witness may be attacked by any party, including the party calling the witness.”  MRE 607.

E. Collateral Fact Rule.  For reasons of judicial economy, certain matters offered for impeachment of a witness may not be proven by extrinsic evidence because they raise questions which are too collateral to the issues in the trial, resulting in a “trial within a trial.”  If a matter is deemed collateral, the court will permit inquiry only on cross-examination.  Prior untruthful acts of the witness are generally considered collateral, whereas prior convictions and proof of bias are rarely collateral.

F. Good Faith Basis.  Some forms of impeachment may be proven by extrinsic evidence, while others only permit inquiry on cross-examination. Regardless of which impeachment technique is used, counsel must have a good faith belief that the impeaching facts are true.

III. 


practice pointers.

· Clarity and simplicity.  Effective impeachment depends upon accurate knowledge of the law, good technique, and projection of the right attitude.  For impeachment to be effective, the panel must know that it has occurred.  Counsel should always strive for clarity and simplicity.

· Impeach only when it benefits your case.  Impeachment is not an end in itself.  Counsel must always analyze whether impeachment of a particular witness helps their case.  A clear theory of the case and the opponent’s case is critical to this judgment.  Additionally, counsel should consider the following key questions:  

· Has the witness given me significant factual support?  

· Will the method of impeachment destroy the witness’s credibility or will it  undermine his veracity only on certain points?  

· Can I effectively impeach him?  

· Will the jury view the impeachment as significant or mere lawyer’s tricks?  

· Does the witness come across as basically truthful?  Will the panel view the impeachment as niggling harassment of a basically truthful witness?

· Adapt your style of impeachment to the witness.  Approach the witness in a way that will not offend the panel’s sense of fair play and perception of the witness, or poison your relationship with an otherwise cooperative witness.  If the witness has testified in a way that exposes him to impeachment, consider whether clarification or refreshing his recollection will accomplish your purpose.  If the witness has hurt your case and you decide to impeach him, you must further consider what tone and style of impeachment will be most effective.  If the witness is cocky, partisan, or simply lying, then a hard-hitting, aggressive tone may be appropriate.  If the witness seems sincere, then a gentler approach may be warranted.

IV. 


references.
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V. 



skill overview.

A. Goals.  This exercise develops counsel’s ability to impeach a witness by exposing bias, prejudice, or motive to lie.  Lead a discussion of the law and practice pointers and then conduct the suggested drills.  Consider using examples of good and bad techniques from records of recent trials throughout the training.

B. Training overview.  Training can be conducted by the supervisor with one or more counsel.  The training is divided into four phases:  (1) preparation by supervisor and counsel; (2) instruction on the law and discussion of practice pointers; (3) practical exercise and critique; and (4) summary of teaching points and distribution of sample solutions.  Lay people can be recruited to play the witness roles.

VI. 


 the law.

A. MRE 608(c):  “Bias, prejudice, or any motive to misrepresent may be shown to impeach the witness either by examination of the witness or by evidence otherwise adduced.”  Such evidence is relevant because it may show that the witness is not an impartial observer or witness of the truth.  As long as the impeaching counsel can articulate a theory of why the witness may be predisposed to favor the other side, the evidence will be admissible under 608(c).

B. Foundation.  MRE 608(c) does not require any specific foundational elements.  Proof of bias, prejudice or motive to lie may be established by direct or circumstantial evidence.  To impeach the witness, counsel must persuade the fact- finder that the witness has some reason to perceive or recall events in a skewed manner, or to abandon his oath and become a partisan for one side.

C. Extrinsic Evidence.  Evidence of bias is not limited to cross-examination of the witness.  While the best evidence often may be concessions from the witness himself, supplemental proof may be necessary to give it full impact.  Counsel will ordinarily be given wide latitude in proving facts which establish bias.  Even if the witness admits his bias, or facts from which bias may be inferred, the judge may permit extrinsic evidence of the same facts, unless such evidence is cumulative.  For example, if the witness acknowledges his friendship with the accused, the military judge may still allow other witnesses to drive the fact home with specific examples of acts of friendship.

VII. 


 practice pointers.

· You can’t use it if you don’t have it.  The key to successful use of bias impeachment is thorough pretrial investigation.  Interview every witness, talk to leaders in units, talk to neighbors and social contacts.  Ask CID and MPI to assist with this effort, even though it goes beyond element-based evidence gathering.  TDS counsel may ask for investigative assistance in these matters.

· Develop a standard checklist for bias, prejudice and motive to lie.  Certain bases for bias, prejudice and motive to lie recur often and are a good starting place for analysis.  For example: 

· Lay witnesses:  family relationships, grudges, prior conflicts, romantic interests, friends, racism, common memberships, superior-subordinate relationships, officer-enlisted views, threats and coercion, peer pressure.

· Experts:  defense or prosecution orientation, hourly rate, depth of expertise, academic or real-world experience.

· Police:  pressure to obtain convictions, fear of disclosing departure from regulations.

· Suspects:   promise of clemency, threat of adverse action, immunity, avoiding suspicion.

· Accused:  desire to avoid conviction and punishment.

· Don’t belabor the obvious.  Everybody knows that mothers love their sons.  It is often better to subtly establish facts from which bias can be inferred, rather than confronting the witness directly.  Save the ultimate point for argument.  Establish the predicate facts that add up to bias, prejudice or motive to lie, but “do the math” in argument.  Don’t ask the witness to sum it up for you.  Witnesses usually respond with a dramatic reaffirmation of their oath.

VIII. 


skill drills.

A. Goal:  Train counsel to use the following skills.
1. Use cross-examination techniques covered in previous training.

2. Elicit facts which effectively establish bias, prejudice or motive to misrepresent.

B. Conduct the Drills.
1. Preparation.  Practice these drills on your own or with another counsel before conducting the training.

2. Role play.  The supervisor will play roles of witness and military judge.  Designate counsel to play roles of proponent and opponent.  Remaining participants will sit in the panel box.  Create a low-threat environment, and admonish counsel to loosen up.

3. Execution.  Get out of the office and away from the phones!  Go to the courtroom.  Supervisor should demonstrate what he expects from participating counsel.  After a demonstration, select someone to perform the drill.

C. Drill:  Establish bias, prejudice, motive to misrepresent.
1. The facts:  the accused, CPL Savage, is charged with aggravated assault for beating SPC Bronson with a crescent wrench one night in the motor pool.  The accused claims self-defense and has testified as such.  The accused has also produced a number of witnesses who testify as to his character for truthfulness and peacefulness.  

2. The witness:  An assistant M60 gunner, SPC LeBlanc, testified on direct that the accused is a truthful and peaceful person.  Counsel’s thorough pretrial investigation uncovered that the witness and the accused are on the same unit soccer team, which won the post championship last year.  The witness is the star goalie, and the accused is his center fullback.  There are also rumors that the witness and the accused belong to a local skinhead club.

3. Supervisor’s guide:  counsel should conduct a short, pointed cross-examination designed to highlight the bias of the witness for his friend, teammate and comrade-in-arms.  After briefing the scenario, ask counsel if they have any questions.  They should be interested in whether there is a good faith basis for the skinhead information.  If they ask, tell them there is no corroboration for the rumors and no credible source for the rumors can be found.  Mere rumors “in the air” are generally insufficient to establish a good faith belief for purposes of cross-examination.  Given the potentially prejudicial nature of the skinhead information, the military judge and opposing counsel are likely to scrutinize the basis more carefully.  Finally, at the close of the exercise, counsel should be required to briefly articulate how the cross-examination will be used in closing argument to the benefit of his or her case.

4. See attached sample solution.

D. 


Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned,  distribute the sample solution, and summarize the main points:

· Thoroughly investigate each witness for possible bias, prejudice & motive to lie.
· Develop the facts from which bias may be inferred in sufficient detail to persuade the panel.
· Save the ultimate point for argument.
IX. 

 
references.
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X. 



training overview.

A. Introduction.  Trial advocacy training will be conducted in the courtroom on _________, from _____ to _____ hours.  The training will focus on impeachment by bias, prejudice, and motive.  First, I will lead a discussion of the law of impeachment by bias, prejudice, and motive and associated trial techniques.  During the second part of the training we will conduct several drills designed to reinforce the skills discussed in the first part of the training.   
B. Preparation.  Bring your copy of the MCM to training.  Review basic techniques of cross-examination and making and meeting objections.

XI. 
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keys to success.

A. Review MRE 608(c).

B. Review basics of cross-examination.

XII. 



references for further study.

A. Thomas A. Mauet, Trial Techniques 236-40 (4th ed. 1996).

B. David A. Schlueter et. al., Military Evidentiary Foundations 119-64 (1994).
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Q.
SPC LeBlanc, you are assigned to the same infantry platoon as the accused?

A.
Yes.

Q.
You are both in the weapons squad, right?

A.
Yes.

Q.
What is your current duty position in the weapons squad?
A.
Assistant gunner on the “pig”--that’s the M60 machine-gun, sir.

Q.
You are the assistant gunner.  Who is the gunner?
A.
CPL Savage.

Q.
How long have you been the accused’s assistant gunner?
A.
About one year.

Q.
And you have served in the weapons squad together for a total of 18 months?

A.
Yes, sir.

Q.
What are the assistant gunner’s primary duties?

A.
Well, sir, I am responsible for assisting the gunner with the maintenance, deployment, and ammunition for the M60.  When we move tactically we take turns carrying the pig.

Q.
You work with the gunner on a daily basis?

A.
Yes.

Q.
When you are in the field, you are with the gunner at all times?
A.
Pretty much, sir.

Q.
So, for example, when you are in the defense, you dig in together?

A.
Yes.

Q.
When you lay an ambush, you and CPL Savage are side-by-side in your fighting position, sometimes for hours?

A.
Yeah.

Q.
You and CPL Savage are a good M60 team.

A.
We’ve kicked some ass, sir.

Q.
You are one of the best in the battalion, aren’t you?
A.
I think so.

Q.
You and CPL Savage spend time together during non-duty hours? 

A.
Sure, all the time.

Q.
You go to movies together?
A.
Sometimes.

Q.
You go to ball games together?

A.
We’ve been to a few.

Q.
You are both on the unit soccer team?

A.
Yes, sir.

Q.
Your team won the Ft. Braxton championship last year, didn’t they?

A.
Yes.

Q.
You guys practice year round, don’t you?

A.
Yes.

Q.
In fact you are the team’s star goalie?
A.
Yes.

Q.
And the accused is your center fullback?

A.
He’s the best.

Q.
The goalie relies on his fullbacks, doesn’t he?
A.
Absolutely.

Q.
That team depends on you guys for defense, isn’t that true?

A.
They couldn’t have won without us.

Q.
You and CPL Savage have been through a lot together, haven’t you?

A.
Yes, sir.

Q.
You get along well with CPL Savage, don’t you?

A.
What do you mean?

Q.
You are good friends?
A.
Yes.

Q.
He’s your best friend, isn’t he?
A.
I guess so.

Q.
And you certainly don’t want him to go to jail, do you?

A.
No.

Q.
You don’t believe he should be court-martialed, do you?

A.
No.

Q.
You weren’t in the motor pool the night that CPL Savage hit SPC Bronson with the wrench?
A.
No.

Q.
All you know about the incident has come from your friend, CPL Savage, right?

A.
I guess so.
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