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Module 6

Apply the Skill

- Assembly of Sentencing Case





sentencing

supervisor’s guide
I. 
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skill overview.

A. Goal.  This module develops counsel’s ability to present admissible and effective sentencing evidence.  With our court-martial practice consisting of more pleas than contests, advocacy in the sentencing phase of trial is vital.  All the fundamental techniques of advocacy are required for this process.

B. Training overview.  The supervisor can conduct training with one or more counsel.  The focus of the Skill Drills is on assembly of a sentencing case and on introduction of three types of evidence: evidence in aggravation (including mission and victim impact evidence), evidence of rehabilitative potential, and defense extenuation and mitigation (family impact) evidence.  

Although the supervisor can play the witness with the scenario provided in the Counsel Handout, a “real” witness is recommended, e.g., a local company commander or a clerk from your office to role-play.  The training is divided into four steps: instruction period, counsel interview and preparation, practical exercise and critique, and sample solution review.  It takes about one hour to complete.  Each drill can be completed in 20 minutes. 

II. 
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The art.

A. Case Development.

1. Developing a theme.  Every good drama has a theme, and a court-martial is no exception.  A case theme provides both purpose and focus for the trial advocate and the fact-finder.

2. Assembling the sentencing case.  Counsel need a methodology to assist them in this task.  One of the best tools is a checklist.  Sample checklists are included in this section; the best checklist, however, is the one that is used.  Encourage counsel to develop their own checklists.
3. Theory and theme.  Help counsel understand these critical concepts, as counsel often confuse them.  

· Theory is an adaptation of a set of facts to legal issues in the case; the meshing of facts with the law to convict or acquit.  The case theory focuses on the key legal elements, definitions and defenses relevant to the case.

· Theme illustrates the most personal and specific aspects of the case (e.g., the accused is a timebomb or predator; the accused is a victim of misidentification; the victim is making a vindictive charge of rape).  The theme provides the framework of logic and reason that unifies the entire case for the fact-finder.  Counsel should be able to state their case theme in a few words – a bumper sticker for the case.

4. Why is a theme important?

· Without a case theme, the significance of testimony, exhibits, and argument can be easily overlooked, forgotten or ignored by the fact finder.  Case themes are helpful in structuring trial tactics and strategies.

· Failure to articulate a case theme invites the military judge/members to develop their own case theme.  This is always dangerous because their theme may be inconsistent with the position you are advocating (and want them to adopt).

B. Development of a Case Theme 

1. When should theme development begin?  A defense counsel should start thinking about possible themes the moment the client walks in the door.  Trial counsel should start considering a case theme the moment he starts gathering information about a new case.

2. Where do you get ideas?  Everywhere and anywhere, including movies, novels, magazine articles, television, the Bible, etc.  Brainstorm with other counsel during staff meetings, training sessions, or when standing around the water cooler or coffeepot.  When selecting a theme, consider your audience.  When the audience is familiar with the source material and idea, they will be able to identify and understand the theme.

3. Bumper sticker.  Fit your theme into a bumper sticker.  Distill the essential features of your case so you can succinctly deliver an easily grasped theme to the panel.

4. Examples:
Greed for Money, Power, or Status.

"A Thief, is a Thief, is a Thief.”

Youthful Ignorance or Immaturity.

C. How do you assemble a sentencing case?

1. Counsel must understand the law with respect to sentencing (see this module below).  With this knowledge, counsel can begin accumulating “sentencing” evidence as soon as case preparation begins!  The goal is to organize this process in some manner.  Use a checklist.  (See Counsel Handout).

2. Get out of the office and talk with people.  Both trial and defense counsel must visit the crime scene, interview the chain of command, ask company first sergeants to recommend witnesses to interview.  Ask them whether the accused’s particular offense(s) affect the unit mission and why.  Interview friends, family, teachers, acquaintances from church and other associates from community activities.  Avoid legal terminology during the interviews.  Counsel's job is to synthesize and present the information they gather in a coherent and admissible form. 

3. Listening.  Practice this important skill during pretrial preparation.  During the preparation, counsel's goal is to get witnesses to talk.  Counsel must then listen to what the witnesses tell you; what the witness does not say may be equally as important as what the witness says.

D. Sentencing Evidence – Building Blocks to Argument.

1. Instructions.  The Military Judge's standard sentencing instructions at page 92 or DA Pam 27-9, Military Judge's Benchbook, provide:  

“Society recognizes five principal reasons for the sentence of those who violate the law.  They are rehabilitation of the wrongdoer, punishment of the wrongdoer, protection of society from the wrongdoer, preservation of good order and discipline in the military, and deterrence of the wrongdoer and those who know of his/her crime(s) and his/her sentence from committing the same or similar offense(s).  The weight given to any or all of these reasons, along with all other sentencing matters in this case, rests solely within your discretion.”

The Military Judge concludes his instructions at page 104 of DA Pam 27-9 as follows:

“In selecting an appropriate sentence you should select the sentence which will best serve the ends of good order and discipline, the needs of the accused, and the welfare of society.”
2. Five Reasons for  Sentencing.  Counsel can weave any or all of these reasons for sentencing throughout their sentencing case and argument.  
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Rehabilitation.  Also called correction or reformation, under this theory, society punishes the convicted criminal by giving him appropriate treatment in order to rehabilitate him and return him to society.  

[image: image5.wmf]
Retribution.  Also known as punishment, revenge or retaliation, this theory inflicts suffering on the wrongdoer as revenge or retaliation against the wrongdoer.


[image: image6.wmf]
Protection of Society.  Also called restraint, incapacitation, or isolation, this notion assumes that society may protect itself from people deemed dangerous because of their criminal conduct by isolating them from society. 
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Preservation of Good Order and Discipline in the Military.  The focus here is to maintain the confidence in command and obedience to orders that is the key to mission accomplishment.
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General Deterrence.  Also known as general prevention, this theory holds that the sufferings of one criminal for his crime will deter others from committing future crimes, lest they suffer the same unfortunate fate. 
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Specific Deterrence.  Also known as prevention, this theory aims to deter the criminal himself from committing further crimes by providing an unpleasant experience he will not want to endure again.

The applicable theory(ies) depends on the facts of each case.

E. Sentencing Factors.  Counsel can use the following list of factors (also in Counsel Handout) to help focus on an appropriate theme and to craft a sentencing case and argument.  Sentencing factors are limited only by the facts and by counsel's creativity.

I.  General
· Role of accused in the crime:  Leader, accomplice or minor role; sole perpetrator (or, the accused having no apparent disposition to do so was induced by others to participate in the crime).

· Place of Offense:  Public building, victim’s residence, accused’s residence, secluded area, on the street, in the barracks, on base overseas, etc.

· Victim’s status:  Officer/SNCO/NCO/Marine/Civilian/Dependent.

· Type of victim:  Crime against person or property (military or civilian victim; age of victim; foreign national; Government or private property).

· Victim’s relationship to offender:  Stranger, friend, family, subordinate, chain of command or police, etc.

· Victim provoked the crime to a substantial degree, or victim contributed substantially to the criminal event.

· Damage or Injury:  Degree of actual or threatened property damage or personal injury (permanent or temporary).

· Unit Impact:  Effect on military discipline / readiness / unit effectiveness.

· Weapons:  Type of weapon and degree of use (such as, in possession only, used to threaten, actual application).  

II.  Aggravation

· Abuse of trust or position (accused’s access to the victim was due to a position of trust the accused held). 

· Injury to the victim.

· Weapon(s) involved. 

· Accused / victim relationship (random crime or accused knew the victim).

· Youth or advanced age (fragility) of victim.

· Accused committed the offense while pending other charges.

· Accused has a criminal pattern or character (prior NJP or conviction, particularly where the prior offenses are serious or similar to the current offenses).

III.  Mitigating Factors

· Absence of any prior disciplinary or criminal record of the accused.

· Accused's extreme youth, or special conditions (health, low IQ, or service related injury).

· Good military character (service record and favorable opinions of relevant witnesses) and rehabilitative potential.

· Accused supports dependents.

· Victim forgiveness (including the chain of command).

· Cooperation with law enforcement and prosecutors in this and other crimes / confession.

· Accused's remorse and apology (including the timing thereof).

· Provocation by the victim / accused's circumstances.

· Restitution. 

· Accused's conduct between the offense and the trial.

III. 
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the law.

A. General.  R.C.M. 1001 prescribes the rules for the sentencing procedure.  R.C.M. 1001(b) lists the categories of evidence the prosecution may present.  R.C.M. 1001(c) discusses matters that may be presented by defense.  R.C.M. 1001(f) provides the basis for admission of statements made during providence inquiry.  R.C.M. 1001(g) prescribes the sentence argument limitations. 

B. Sentencing Matter Presented by Prosecution.  

1. R.C.M. 1001(b).  The following is a three step approach for trial counsel to evaluate potential sentencing matter:

a. Does the evidence fit one of the five enumerated categories of R.C.M. 1001(b)?

b. Is the evidence in an admissible form?

c. MRE 403:  Is the probative value substantially outweighed by the danger of unfair prejudice, confusion of the issues or misleading the members or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence?

2. R.C.M. 1001(b)(1).  Service data from the charge sheet.  Make sure it is correct.

3. R.C.M. 1001(b)(2).  Personal data and character of prior service of the accused.

a. Always ask, is the document in an admissible form?  For example, is Article 15 complete, with certification and from the proper source?

b. Is the document relevant?

c. MRE 403:  Can’t use (b)(2) to “backdoor” otherwise inadmissible evidence (e.g., supporting documents to the Article 15 are not admissible).

4. R.C.M. 1001(b)(3).  Prior convictions.

a. Courts-martial convictions.  For sentencing purposes, it is a conviction once the sentence is adjudged.

b. Civilian -  Look to law of the jurisdiction.

c. A pending appeal goes to the weight, not the admissibility, of the conviction (except for SCM or SPCM without an MJ).  Evidence of the appeal is admissible.

Methods of Proof.

1) Personnel Records.

2) Promulgating Orders.

3) Record of Trial (Relevant Portions).

4) Arraignment Calendar.

5) State Agency Records.

5. R.C.M. 1001(b)(4).  Evidence in aggravation.  This evidence must be “directly relating to or resulting from the offenses of which the accused has been found guilty.”  According to the Discussion to R.C.M. 1001(b)(4), this includes:
· Victim impact:  Evidence of financial, social, psychological, and medical impact on or cost to a victim as a result of the offense committed by the accused.  

· Phone bills, travel costs, and medical bills incurred because of the offense.  

· Value of stolen property.

· Persistent medical problems (physical or psychological disabilities).

· Trauma to the rape victim's family.

· Family’s frantic search and distress on the night of incident.

· Impact of the homicide on the community.

· Unit impact:  Evidence of significant adverse impact on the mission, discipline, or efficiency of the command directly and immediately resulting from the accused’s offense.

· Co-workers performed extra duty because of accused’s AWOL.

· Unit required soldiers to perform 24-hour hall guard after larceny offense.

· Work reassigned to other units to avoid contact between a sex offender and his victim.

· Hostile work environment caused by section leader’s conduct with subordinates increases turn-around time for repair shop.

· Accused’s loss of security clearance required removal from flightline which affected crew integrity.

· Unit nondeployable / not mission capable because accused was the only member of the unit capable or trained to perform a critical task [e.g., Tagalog linguist, communications specialist, physician’s assistant or boom crane operator].

· The members of the accused’s immediate chain of command (typically the accused’s platoon sergeant, first sergeant and company commander) are key components of the government’s sentencing case.  These soldiers are often in the best position to know the accused and gauge the effect of the misconduct on the unit, and  are the best witnesses to speak on these issues.

· Note:  MRE 403 is always applicable.

6. R.C.M. 1001(b)(5).  Evidence of rehabilitative potential. 

a. “Rehabilitative potential” refers to the accused’s potential to be restored to a useful and constructive place in society, and not potential for continued military service.
b. Evidence of the accused’s rehabilitative potential must be introduced through opinion testimony; whether that opinion is admissible and the quality of that opinion depends on the quality of the foundation.  Opinion evidence of rehabilitative potential must have a “rational basis” and may not be based principally on the severity of the offense.  Further, the scope of the evidence is limited to whether the accused has rehabilitative potential, and not testimony regarding the appropriateness of a punitive discharge or the particular reasons for the opinion. 

c. Foundation:

· Sufficient knowledge of the accused to form a      rationally-based opinion;

· Opinion must be helpful to the sentencing authority; 

· Not based on seriousness of offenses, what’s best for the service, or administrative consequences of conviction; and

· Scope is limited to whether accused has rehabilitative potential, as opposed to specific reasons for the opinion or an opinion as to potential for future service.

C. Sentencing Matters Presented by Defense. 

1. R.C.M. 1001(c)(1)(A).  Matters in extenuation.  This includes the circumstances surrounding the commission of the offense, including reasons that do not constitute a legal justification or excuse.

2. R.C.M. 1001(c)(1)(B).  Matters in mitigation.  Anything that would lessen the punishment or furnish grounds for a recommendation of clemency. This includes:

a. Nonjudicial punishment has already been imposed for the pending offense;

b. Particular acts of good conduct or bravery; and 

c. Evidence of the reputation or record of the accused for efficiency, fidelity, subordination, temperance, courage, or any other trait that is desirable in a servicemember.

These categories are very broad.  They typically include information such as:

· Awards, achievements and letters of commendation.

· Favorable evaluation reports (NCOERs and OERs). 

· Character witnesses from the chain of command (past and present). 

· Accused’s upbringing, background and current family situation.

· Financial impact of reduction / forfeiture / loss of retirement benefits.

· Remorse, restitution, and cooperation with the government.

3. Rules Relaxed.  Upon request by defense, the military judge may relax the rules of evidence.  This includes the ability of the defense to admit “letters, affidavits, certificates of military and civil officers, and other writings of similar authenticity and reliability.” If relaxed for defense, then these rules are generally relaxed for the government in rebuttal.

IV. 
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Practice Pointers.

· Trial counsel must plan to admit the accused’s statements made during the providence inquiry as evidence during the government's sentencing case.  If a judge alone trial, the trial counsel should offer the accused’s providence inquiry before calling his first witness.  If a panel case, trial counsel either should have a witness prepared to testify, stipulate between counsel what the panel should hear (and have the judge or counsel read it), or play the tapes / have a transcript produced (obviously more difficult), which can then be read to the panel.

· Government Rehabilitative Potential Witness - Ask whether this witness is really necessary.  Scrupulously avoid questions which directly or indirectly refer to discharge, separation from service, or lack of potential for continued service.  Defense counsel must be on guard for such comments.  If your pretrial interview with the witness shows the 

· witness is adamant the accused should be discharged, ask the military judge to caution the witness against such comments, outside the hearing of the panel.

· Each witness presentation is bolstered by answering three questions for the fact-finder:  What does the witness know?  How does the witness know it? What is the impact?

· Anticipate objections and succinctly articulate the basis for admissibility.

· When introducing R.C.M. 1001(b)(4) evidence, succinctly articulate how the accused’s misconduct has directly affected unit morale, welfare, readiness or discipline.  When objecting to such evidence, be prepared to state how the offered evidence does not “directly relate to or [result] from” your client’s conduct.

· When offering evidence under R.C.M. 1001(b)(2) (as supplemented by AR 27-10, paragraph 5-26), is the evidence of a type that is admissible at trial?  Is it “made or maintained in accordance with departmental regulations?”  Is it properly authenticated (i.e. was it signed by some unknown person “for” the actual custodian of the record)?

V. 
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skill drills.

A. Goal:  Train counsel to use the following skills.

1. Develop short case and sentencing themes.

2. Use direct examination to elicit admissible and effective sentencing evidence.

3. Use cross-examination to minimize the impact of sentencing evidence.

B. Conduct the drills.

1. Theme Development.

a. Preparation:  Normal case preparation.  Counsel should bring pending case with them to discuss.  Case theme development is fun.  Pay attention to catchy phrases when you are living your life.  Read books, go to movies, and talk to the community you serve about what they do.  

b. Drill:  Develop Case Themes. 

c. Execution:  Get out of your office, away from the phones!  Go to the courtroom or a remote location.  After the supervisor leads a discussion of the importance of themes, sources of themes and the creation of theme checklists, the supervisor (in roundtable fashion) selects counsel to discuss the facts of a pending case and that counsel’s theme.  Lather, rinse, repeat.

Sentencing Evidence

d. Preparation:  Conduct this training in the courtroom.  Counsel use the attached Sentencing Scenario and Counsel Handout for all of the drills.  Distribute the Counsel Handout two or three days before training.  (Whether you also distribute the Sentencing Scenario with the Counsel Handout depends on the Method of Execution you choose.)  The various categories of evidence are developed with separate witnesses.  You can conduct one or more drills as time permits.

e. Role Play:  The supervisor plays the role of military judge.  Have a “real” witness play the role of witness (that volunteer will need to read the solutions below to play the witness).  Designate counsel to play the roles of trial and defense counsel.  Remaining participants will sit in the panel box and make appropriate objections.  If you act as the witness, you may wish to appoint a counsel as military judge.

2. Execution:  Two approaches:

Method 1:  Distribute the Sentencing Scenario with the Counsel Handout several days in advance.  Give each counsel the opportunity to interview your volunteer witness prior to the drill.  Counsel can better develop their interview skills and prepare their direct and cross-exam.

Method 2:  Keep the Sentencing Scenario until the day of the exercise.  Give counsel five minutes to read the factual summary and prepare their direct and cross-exam.  This direct will be “in the dark” and will, therefore, place a premium on their ability to ask nonleading questions.

Note: Whoever plays the different witnesses will need to elaborate and embellish the facts to give counsel a sense of realism.  The witness must be consistent with both counsel.

C. Drill 1:  Victim Impact.

1. Counsel should elicit information about the physical and psychological injuries, if any, the victim sustained.  

2. Sample solution.

Q.
Private A. Whiner, I want to direct your attention back to the date of the training incident.
A.
Yes, sir.

Q.
Were you injured in any way?
A.
Yes, sir.  I got a broken jaw, lost one tooth and my lip was cut.

Q.
All of that from one punch?
A.
Yes, sir.  I never saw it coming.

Q.
Did you see a doctor?
A.
Yes, sir.  SFC Loyal took me to our Brigade Surgeon right  away.  

Q.
What happened there?
A.
The doc took a look, had some pictures taken, and gave me some ice for my lip.

Q.
By pictures, do you mean X-rays?
A.
Yes, sir.  That is how he knew it was broke.

[Can incorporate handling physical evidence, foundations for x-rays, photos of injury]

Q.
What did they do for your jaw?
A.
Well, the medical people set my jaw and wired my mouth shut.

Q. 
How did that feel?
A.
It didn’t feel too good, sir.  I had to keep my mouth shut and ate liquid stuff through a straw for two months.  Then my jaw was real stiff-like for a long time after that.  It is okay now.

Q.
Have you been in pain since?
A.
The doc says I’ll have some pain the rest of my life but right now it's still pretty painful.

Q.
How does it feel when you eat?
A.
I don’t look forward to eating like I used to.  There is a lot of pain when I chew.  It should ease up over time but right now it's really painful.

Q.
What was done about your lost tooth?
A.
After SFC Loyal broke my tooth off, the dentist people had to take the rest of the tooth out.  They gave me a false tooth.  I now have a false tooth that I can pop out, like this.... 

Q.
Private, how has this incident affected your view of the service?
A.
I used to think I could just do whatever I wanted, whenever I wanted.  I learned a valuable lesson from this incident.  I wanted to stay in the Army, but because of this injury I am being discharged.

Cross-examination:

DC.
Private Whiner, you said you learned a valuable lesson?
A.
Yes.

Q.
And that lesson was not to curse someone’s mother?
A.
That’s right.

Q.
You’re not receiving a medical discharge, are you?
A.
No.

Q. 
Isn’t it true you are receiving an administrative discharge?
A.
Yes.

Q.
That is because you have refused to participate in any training?
A.
I can’t train because of my jaw.

Q.
The Doctors have said that you are physically fit for training, isn’t that correct?
A.
Yes, but they don’t know how my jaw feels.  I could re-injure it   anytime.

Q.
You still can eat any food you want?
A.
Yes.

Q.
You still can drink whatever you want?
A.
Yes.

Q.
So you have recovered from this injury, isn’t that right?
A.
Yes, but I’ll never be able to box.

Q.
You have never boxed before have you?
A.
No.

Q.  
SFC Loyal is the one who rushed you to the battalion aid station, isn't that right?
A.
Yes.
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Drill 2:  Unit and Mission Impact.

3. The purpose of this drill is to force counsel to highlight the effect of the accused’s conduct on the command, the unit, and the mission through the company commander. 

4. Sample solution.

Q.
CPT Apple, please tell the court what your current duty position is.

A.
Yes.  I am the company commander for Company A, 1st Training Battalion.  I have been the company commander for the past 12 months.  SFC Loyal was one of my Drill Instructors.

Q. 
CPT Apple, what are some of your responsibilities as a company commander?
A.
I am responsible for everything that my company does and fails to do.  This includes taking care of the soldiers in the company and training.  We have a training requirement to prepare the young privates in the infantry MOS.  Upon successful completion of the training requirements these privates are then transferred to line infantry battalions in the Army.  

Q.
How does your company train these soldiers?
A.
My company personnel do not actually train the soldiers; there is a separate battalion staff for that specific mission.  My staff personnel are known as “troop handlers” and act as senior leadership for the soldiers.  Personnel, such as SFC Loyal, would ensure that their men are at the required place at the required time for training.  

Q.
What were SFC Loyal’s responsibilities?
A.
He was the Senior Drill Instructor/Troop Handler for 1st Platoon.  He was responsible for the performance of the entire platoon and their training.

Q.
Are you aware that the accused has been convicted of violation of the training S.O.P. and assaulting a private?
A. 
Yes.

Q.
Are you familiar with the incident that led to these charges today?
A.
Yes, I am.  I reviewed the initial investigation and interviewed all the participants.  I have also discussed the matter in excruciating detail with the Battalion Commander and SJA.   

Q.
What impact have the accused’s offenses had on your unit?
DC. 
Objection, Your Honor.
MJ.
Basis?
DC.
Relevance.  

MJ.
Trial counsel?
TC.
This evidence is offered under R.C.M. 1001(b)(4).  The negative effect which the witness will describe is “directly relating to and resulting from the offenses of which the accused has been found guilty.”
MJ.
Objection overruled.  Please proceed, Trial Counsel.
Q.
I ask the same question CPT Apple, what impact have the accused’s offenses had on your unit?
A.
Well, for one thing, SFC Loyal was my senior troop handler.  Since this happened, he has been pulled from duty and transferred to the battalion staff; I certainly couldn’t trust him with the soldiers.  We didn’t have a replacement for him.  So I had to place the Company Staff Sergeant in charge which had a direct impact on the logistical support for the company.  Other soldiers needed to double-hat their responsibilities to make sure the training continued.  We picked up a new company as soon as this company graduated.  

Q.
What effect, if any, did the offenses have on morale of the company?
A.
The entire company was put under a microscope.  Several investigations disrupted training and not to mention all the attention the troop handlers received because of the incident.  Every time we tried to train, someone was looking over our shoulders.

Drill 3:  Rehabilitative Potential.  

5. Using the company commander, make sure counsel know the limitations imposed by R.C.M. 1001(b)(5) on the scope and admissibility of rehabilitative potential testimony.

2. Sample solution.

Q.
CPT Apple, how long have you been the accused’s company commander?
A.
I’ve been his commander for the last 12 months.

Q.
How often would you see him?
A.
Prior to his administrative transfer to battalion, I would see him daily.

Q.
How would you monitor his performance?

A.
I would receive weekly training updates from him; plus, I would interview graduating soldiers from his platoon to determine their level of knowledge as a result of the training.  I would also see him training the troops and talk with other DIs.

Q.
Are you familiar with his service record?

A.
As a company commander I am also familiar with the service record books of each of my soldiers.  In addition, I get weekly reports from the first sergeant on his duty performance.  So I would say I know him pretty well.

Q. 
CPT Apple, have you had an adequate opportunity to form an opinion as to the accused’s potential for rehabilitation?  

A. 
Yes.  

Q. 
What is that opinion?.  

DC.
Objection, Your Honor.  

MJ.
Basis?
DC.
Trial Counsel has not established that this witness has a rational basis from which to offer an opinion as to rehabilitative potential as required under R.C.M. 1001(b)(5).  

MJ.
Trial Counsel, what is your response?
TC.
Your Honor, the company commander is the best witness to testify in this area.  He has known the accused for an entire year.

DC.
May I voir dire the witness, Your Honor, before proceeding further with this objection?
MJ.
Proceed Defense Counsel.
DC.
CPT Apple, you have been SFC Loyal’s company commander for twelve months?

A.
Yes.

DC.
How long have you been a Captain?
A.
I was promoted last week.

DC.
What was your previous assignment?

A.
I was a protocol officer for the Commanding General.  Prior to that I was assigned to the Post Training office where I worked in range control.

DC.
How many soldiers have you supervised prior to being assigned as a company commander?
A.
Three.

DC.
Isn’t it true that you were assigned the company for only two weeks prior to this training incident?
A.
Yes.

DC.
In fact, you only supervised SFC Loyal in his performance of duties for a couple of days until his transfer?
A.
That’s right.

DC.
Your honor, I renew my original objection.  
MJ.
Sustained.  

Drill 4:  Duty Performance.

1. Defense counsel should elicit evidence of the accused’s duty performance through a former supervisor.  Defense counsel tries to elicit specific instances of performance which were particularly noteworthy.  See R.C.M. 1001(c)(1)(B) ( which includes as mitigation evidence "particular acts" of good conduct and the reputation or record in the service).  Conduct direct and cross-examinations.

2. Sample solution.

Q. 
Colonel Steele, how do you know SFC Loyal?
A.
We have served together in various units over the past 17 years.  

Q.
In what capacities have you served with him over those 17 years? 

A.
I was a company executive officer when he was a young Corporal fire team leader in the same company.  Later I became the operations officer for the battalion and he had risen to be a squad leader.

Q.
Did you work closely with SFC Loyal?

A.
I worked with him closely with our battalion squad competition and later his squad went to take the Division competition.

Q.
Did you serve with him in another unit?

A.
We served in Grenada and Panama together in the same battalion.  Then when I had my infantry battalion and prior to deploying to Saudi Arabia, then Staff Sergeant Loyal, because division was short of officers, was a platoon leader in my best infantry company.  

Q.
Have you served with him since Desert Storm?
A.
No.

Q.
Have you kept abreast of his career since Desert Storm?
A.
Yes.  The service is small and when someone of Loyal’s caliber is in an organization, the chain of command is well aware of it.  In his case, I was working at assignments branch when his most recent orders were coming up.  I was contacted as to whether he would be a good choice for training recruits, and I gave him a thumbs up.

Q.
Have you reviewed his service record?
A.
Yes.  I have reviewed his service record and am very familiar with it.  As his company executive officer I recommended him for meritorious promotion to Corporal.  Later, as battalion commander I recommended him for the warrant officer program and believed that he was very competitive.  Again, I reviewed his record book before coming into court here today.

Q.
Have you discussed his performance with other service members?
A.
Yes.  Some of his former recruits are in my infantry regiment now.  They are highly trained and motivated.  Two have been meritoriously promoted.  I know staff non-commissioned officers at the training battalion think very highly of SFC Loyal.  The junior officers are insecure around him because of his experience and proficiency.  Career officers don’t like him.  Warriors ask for him.

Q.
Have you formed an opinion about SFC Loyal’s performance of duties as a leader of soldiers?
A. 
Yes I have.

Q.
Colonel Steele, what is that opinion?
A.
In my opinion, SFC Loyal is an outstanding leader.  

Q.
Would you want someone of his caliber in combat with you?
A.
Yes.  I wish all noncommissioned officers were of his caliber.

Cross-examination:

Q.
Colonel, you are aware of the findings of this court?
A.
Yes, I am, and I respect the findings.

Q.
Are you aware that the accused punched a private in the mouth?

A.
Yes, I am, and that does not change my opinion.

Q.
Were you also aware that this was not the first incident where the accused punched someone?
DC.
Objection, Your Honor.
[Note:  If members were present, counsel should request an Article 39(a) session to address the objection with the military judge.]

MJ.
Basis?
DC.
Trial counsel is trying to backdoor information which was suppressed earlier in this trial.  Trial counsel can not use this witness to smuggle in inadmissible evidence.

MJ.
Trial counsel, what is your response?
TC.
Your Honor, this cross examination is for two purposes:  First, the questions are to test the basis for the witness’s opinion of the accused’s performance of duty; second, the government submits that this evidence is admissible in aggravation, albeit, through cross examination of a defense witness, to show a pattern of violent behavior.

MJ. 
Objection is overruled; the defense has opened the door through this witness.
Q.
So you are aware of the time the accused punched an officer in the mouth?
A.
Yes, but that was in October of 1983.
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Drill 5:  Mitigation/ Financial Status of Accused’s Family.  

1. The supervisor will play the spouse.  Counsel should emphasize the accused’s family status, highlighting unique family problems and financial situation.

2. Sample solution.

Q.  
Mrs. Loyal, you are the wife of SFC I.M. Loyal?
A.
Yes.  I am his second wife.  His first wife left him while he was deployed to Panama.

Q.
How long have you been married to him?
A.
We have been married now for 7 wonderful years?

Q.
Do you have any children?
A.
Yes, we have two beautiful children, both are boys.  The oldest is 6 years old and attends kindergarten.  Our youngest is 5 and is in preschool.  

Q.
Does your youngest require any specialized care or attention?
A.
Yes, Ike, the youngest, is severely autistic.  We are in the service’s exceptional family member program and Ike attends the special classes provided on post.

Q.
Are these services available off post?
A.
No, they are not.  We were assigned to this duty station because of the availability of the special education programs and the medical rehabilitation facility.  Ike has been doing marvelously with the innovative training.

Q.
What do you mean?
A.
Well, the teachers here began playing Mozart music during class.  It is an experimental program.  Ike has responded tremendously and is learning a great deal.  The Mozart music helps him categorize sounds… or so they say.

Q.
Do you work?
A.
Absolutely.  

Q.
Where?
A.
I work right at home.  I do not work outside the home if that is what you mean.  I do not get paid in money for my work at home.  You can’t put a dollar figure on the reward I receive through the love and gratitude of my two boys.  And Ivan, my husband, showers me with attention and help all the time.  That is my job.

Q.
Is Ivan a good husband?
A.
I couldn’t ask for a better man.  I know that he is a war hero and all that grunt stuff, but once he gets home and takes that uniform off, he is a teddy bear.  I know that I am embarrassing him, but everyone says that he is much different at home.  He has always said, “My duty at work is to be hard.  My duty at home is to be a loving husband and parent.”  They are two different roles that he is comfortable in.

Q.
Is he a task master at home?
A.
Absolutely not.  He says the most important thing he does in the world is raise his boys.  He has never put anything before his family.  Except for maybe church, but we believe that church is family, too.  

Q.
How are your finances at home?
A.
Well we do get by on his paycheck.  We live like most service families living paycheck to paycheck.  Thank goodness we live in quarters.  We couldn’t live in town.  Of course, if in town we’d have to pay for the special education that Ike receives, too.  We have only one car that is 10 years old and seems to require monthly repair.  Ivan does most of that on his own at the hobby shop on base.   We don’t have much in the way of furniture.  We do owe on DPP for household things.  It seems like that bill never goes away.  A couple of other credit cards.  

Q.
Where does most of the paycheck go?
A.
Well, there are those bonds and campaigns that everyone has to “voluntarily” contribute to, and a dependent’s allotment that goes to his previous wife.  He pays support for his two children of the previous marriage.

Q. 
Have you ever tried to stop paying that money?
A.
I mentioned it once, because I didn’t think it was fair to us.  He would not have anything of it.  He said that he would not harbor ill will against the two kids because their mother had left him!  That was that.

Q.
Other than your husband’s paycheck, do you have any other source of income?
A.
No.  If he didn’t receive the same pay, I do not know what we would do.

Cross-examination: 

Q.
Your husband has never lost his temper at home has he?
A.
Correct.

Q.
He has never hurt either you or your two boys?
A.
Correct, everyone keeps telling you that!

Q.
Would you agree that he has good control over his emotions?
A.
Yes, he is a very strong man with strong character.

Q.
Would you agree that he is rational and thinks before he acts?
A.
Absolutely.
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[image: image16.wmf]Summarize the main teaching points.  Following the drills, conduct a discussion of lessons learned, distribute the sample solution, and summarize the main points:

· Create a "bumper sticker" for your case.  Themes are simple, short phrases the audience must be able to identify.
· Develop your own checklist for assembly of a sentencing case.

· Know the reasons for sentencing and organize your witnesses to support the reason(s) that apply in your case.

· Use the Sentencing Factors to help focus on the salient features of your case.

· Understand, in detail, R.C.M 1001 and the prong under which you offer each witness or item of evidence.

· The rules of evidence may be relaxed for the defense.

· Trial counsel must always be prepared to offer the accused’s providence inquiry, if necessary (e.g., to rebut facts from the accused's unsworn statement).

VI. 
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references.

A. Major Lauren K. Hemperley, III, Looking Beyond the Verdict: An Examination of Prosecution Sentencing Evidence, 39 A.F. L. Rev. 185 (1996).

B. Major Carol A. DiBattiste, The Prosecution Sentencing Case, 27 A.F. L. Rev. 203 (1987).

C. Major Larry A. Gaydos, A Prosecutorial Guide to Court-Martial Sentencing, 114 Mil. L. Rev. 1 (1986).

D. Captain Denise K. Vowell, To Determine An Appropriate Sentence: Sentencing in the Military Justice System, 114 Mil. L. Rev. 87 (1986).

E. Major Jody Russelburg, Sentencing Arguments: A View From The Bench, Army Law., Mar 1986, at 50.

Enclosures:

Counsel Handout with Encls

Sample Solutions

sentencing

Counsel handout

VII. 
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TRAINING OVERVIEW.

A. We will conduct trial advocacy training in the courtroom on ____________________, from ______to______hours.  The training will cover sentencing.  The training will require you to develop sentencing themes and to present victim impact evidence introduced through a victim, unit-impact and rehabilitative potential evidence introduced through the company commander, duty performance evidence presented by a former supervisor, and mitigation evidence through a spouse.

B. Preparation.  Review R.C.M. 1001 and bring your copy of the MCM to the training.  Review basic techniques of direct examination and fundamentals of cross (Tab B, Modules 1 and 2).  Bring a current case file (for case theme discussion) and any checklists of case themes you may have developed.  Add if required:  You will need to interview ________________, who will play the parts of the witnesses in the Sentencing Scenario, prior to the day of the exercise.

VIII.  
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keys to success.

A. Develop short, simple case themes for current cases – brainstorm!

B. Be able to articulate the rule under which sentencing evidence is being offered.  

C. Know the elements of a foundation to admit rehabilitative potential evidence.

D. Know the limitations of rehabilitative potential evidence.

E. Use the attached scenario and sentencing factors to prepare a direct and cross-examination.

IX.  
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references for further study.

A. Major Lauren K. Hemperley, III, Looking Beyond the Verdict: An Examination of Prosecution Sentencing Evidence, 39 A.F. L. Rev. 185 (1996).

B. Major Carol A. DiBattiste, The Prosecution Sentencing Case, 27 A.F. L. Rev. 203 (1987).

C. Major Larry A. Gaydos, A Prosecutorial Guide to Court-Martial Sentencing, 114 Mil. L. Rev. 1 (1986).

D. Captain Denise K. Vowell,  To Determine An Appropriate Sentence: Sentencing in the Military Justice System, 114 Mil. L. Rev. 87 (1986).

E. Major Jody Russelburg, Sentencing Arguments: A View From The Bench, Army Law., Mar 1986, at 50.

Enclosures

Sentencing Themes

Sample Sentencing Worksheets

Sentencing Factors

Sentencing Scenario

Sentencing Themes

Possible Prosecution Themes

The Predator

Fatal Attraction

Dr. Jekyll and Mr. Hyde

Born to be Wild

The Night Stalker

Psycho

The Days of Wine and Roses

Basic Right v. Basic Wrong

Duty, Honor, Country

Chester the Molester

For Whom the Bell Tolls

Alfred E. Newman

Gomer Pyle, USMC


Free Bird

Three Strikes and You’re Out

The Accused is a Liar

Basic Fairness

Equal Justice for All

Deterrence

For Love of Money

The Abuse of Privilege or Position

Dead Men Tell No Lies

Judicial Afternoon Soap Opera

The Cocaine Fairy Defense

The Grinch Who Stole Christmas

Accountability

Possible Defense Themes

Selective Prosecution

The Abuse of Power

The Man With No Brain

A Victim of Circumstance

Misperceptions

Keystone Cops

Three Stooges

This Wouldn’t Be a Crime in the

Civilian World

Just a Knucklehead

The Caine Mutiny

A Few Good Men

Rose Colored Glasses

Young Kid Who Didn’t Know Better

Alcohol is the Root of All Evil


Demon Rum

Government Overreaching

Chain of Command Failure

Accused’s Good Character

Out of Body Experience

Accused is Sick and Needs Help, Not

Jail

Don’t Punish the Accused’s Family

Justice Tempered By Mercy

Accused is Already Rehabilitated

The Loyal Soldier

One Time Incident

Manipulated by Another

Follower, Not the Leader

People Learn from their Mistakes
SAMPLE sentencing PREPARATION worksheet

RCM 1001 (b)(1) SERVICE DATA:


Grade / Rank: __________________


Pay: ___________________


Initial Date Current Service: _______for a term of _______
years


Pretrial Restraint: _______________
at __________________________.


Dates of Pretrial Restraint: ________
to ____________for a total of _____
days.

RCM 1001(b)(2)  PERSONAL DATA/SERVICE RECORD AND PERFORMANCE

RCM 1001(b)(3)  EVIDENCE OF PRIOR CONVICTIONS
RCM 1001(b)(4)  EVIDENCE IN AGGRAVATION
RCM 1001(b)(5)  EVIDENCE OF REHABILITATIVE POTENTIAL
REBUTTAL WITNESSES AND EVIDENCE AND TRUTH/VERACITY WITNESSES
CROSS OF ACCUSED
SAMPLE SENTENCING WITNESS INTERVIEW WORKSHEET

UNITED STATES V. _____________________

INTERVIEWER _________










TIME/DATE: ___________










LOCATION: ____________

1.  
Witness Name: _________________________
Rank: _______

Unit: _________________________


Phone: _______________________

Rotation Date: _________________


New Unit:   ____________________


Combat Experience (right shoulder patch):
Where?_____________________________








When? _____________________________

2. How do you know the soldier? ______________________________________________


What is your duty position with regard to the soldier? ____________________________


What type of contact do you have with the soldier? ______________________________

How long (during what period) did you supervise the soldier? ______________________


During the average duty day, how much contact do you have with the soldier

(how many hours a day)? _____________________________________________


Is the soldier working in his or her MOS?    Y / N 

Do you have contact with him/her socially?  Y / N
If yes, how often? _______________

3. What is your general opinion of the soldier? ____________________________________

________________________________________________________________________

________________________________________________________________________








Rating
           Worst        Avg
      Best

4. How would you rate the soldier's:

-- duty performance in garrison?


1  2  3  4  5  6  7  8  9  10



-- duty performance in the field?


1  2  3  4  5  6  7  8  9  10



-- military bearing?




1  2  3  4  5  6  7  8  9  10



-- MOS technical competence?


1  2  3  4  5  6  7  8  9  10



-- general attitude?




1  2  3  4  5  6  7  8  9  10


Would you want the soldier 

-- with you in the unit now?

Y / N

-- with you in combat?

Y / N

Is the soldier dependable?


Y / N

1  2  3  4  5  6  7  8  9  10


Does s/he show initiative?   


Y / N

1  2  3  4  5  6  7  8  9  10


Does s/he know their job?  


Y / N

1  2  3  4  5  6  7  8  9  10


Is s/he cooperative?
 


Y / N

1  2  3  4  5  6  7  8  9  10


Does s/he respect authority?  


Y / N

1  2  3  4  5  6  7  8  9  10

5. Do you believe you know the soldier well enough to form an opinion as to the soldier's character for truthfulness?    Y / N.

In your opinion, is the soldier truthful?


Y / N.

Has the soldier ever lied to you?



Y / N.

Would you believe the soldier if s/he testified under oath?
Y / N.

6.
Do you believe you know the soldier well enough to form an opinion as to the soldier's character for peacefulness?    Y / N.



In your opinion, is the soldier peaceful?


Y / N.

Have you ever seen the soldier be violent?


Y / N.

7.
Have you ever recommended him/her for promotion?  Y / N  If yes, how often? _______


Would you recommend him/her for promotion?
Y / N  If no, why? ______________

8. "Rehabilitative potential" is a shorthand way of saying that a soldier can learn from his or her mistakes and can become a useful and constructive member of society.  Do you believe the soldier has rehabilitative potential?



Y / N.

How much or how little?  __________________________________________________

9.
Do you think the soldier is guilty of these offenses?  Y / N  Don’t know.


Why?

Sentencing Factors

I.  General

· Role of accused in the crime:  Leader, accomplice or minor role; sole perpetrator (or, the accused having no apparent disposition to do so was induced by others to participate in the crime).

· Place of Offense:  Public building, victim’s residence, accused’s residence, secluded area, on the street, in the barracks, on base overseas, etc.

· Victim’s status:  Officer/SNCO/NCO/Civilian/Dependent.

· Type of victim:  Crime against person or property (military or civilian victim; age of victim; foreign national; Government or private property).

· Victim’s relationship to offender:  Stranger, friend, family, subordinate, chain of command or police, etc.

· Victim provoked the crime to a substantial degree, or victim contributed substantially to the criminal event.

· Damage or Injury:  Degree of actual or threatened property damage or personal injury (permanent or temporary).

· Unit Impact:  Effect on military discipline / readiness / unit effectiveness.

· Weapons:  Type of weapon and degree of use (such as, in possession only, used to threaten, actual application).  

.

II.  Aggravation

· Abuse of trust or position (accused’s access to the victim was due to a position of trust the accused held). 

· Injury to the victim.

· Weapon(s) involved. 

· Accused / victim relationship (random crime or accused knew the victim).

· Youth or advanced age (fragility) of victim.

· Accused committed the offense while pending other charges.

· Accused has a criminal pattern or character (prior NJP or conviction, particularly where the prior offenses are serious or similar to the current offenses).

III.  Mitigating Factors

· Absence of any prior disciplinary or criminal record of the accused.

· Accused's extreme youth, or special conditions (health, low IQ, or service related injury).

· Good military character (service record and favorable opinions of relevant witnesses) and rehabilitative potential.

· Accused supports dependents.

· Victim forgiveness (including the chain of command).

· Cooperation with law enforcement and prosecutors in this and other crimes / confession.

· Accused's remorse and apology (including the timing thereof).

· Provocation by the victim / accused's circumstances.

· Restitution. 

· Accused's conduct between the offense and the trial.
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Sentencing Scenario


Sergeant First Class(E-7) I.M. Loyal has just been found guilty of three specifications of forcing a recruit to perform unauthorized incentive physical training in violation of the local training S.O.P., under Article 92, UCMJ, and one specification of simple assault consummated by battery, under Article 128, UCMJ.  The offenses grew out of an incident involving three Privates (E-1) that occurred during the famed “gauntlet” exercise:  a five day final test of an infantryman’s training at Infantry Training School.  On Day #3, Privates I. B. Good, C.M. Weep and A. Whiner, failed a surprise weapon inspection.  After three days of continuous rain, these weapons had rusty bolts and would not operate correctly.  SFC Loyal took the three for an incentive march where they performed a variety of additional training exercises (all in violation of the training S.O.P.).  Recruit A. Whiner, the nephew of a U.S. Senator on the Joint Armed Services Committee, eventually quit the march and confronted I.M. Loyal and proceeded to discuss the parental lineage of the Drill Instructor.  SFC I.M. Loyal punched the Recruit once and broke his jaw. 


SFC I.M. Loyal is a warrior.  He has served in Grenada, Panama and Saudi Arabia.  He wears three combat ribbons and one bronze star with combat “V” device.  His other personal decorations include three Army Commendation Medals, two Army Achievement Medals, one Recruiting Service Ribbon  and the Purple Heart.  He has served seventeen years on continuous active duty and his current enlistment expired 6 months ago.  He has been flagged pending the outcome of this trial.


SFC Loyal is married and has two children currently living with him.  His wife resides on post in government quarters.  One child is enrolled in the exceptional family member program due to severe autism.  He has two children of a previous marriage who do not reside with him but he makes support payments each month.  

SFC I.M. Loyal has a warrior record.  During his first enlistment, he received two Article 15s for barroom fighting at the enlisted club.  As an NCO he was reduced at a Summary Court-Martial for striking an officer.  (He was subsequently awarded a Bronze Star for his conduct in maneuvering his fire team to rescue a downed pilot, even though the pilot – an army officer -- had told him to wait for assistance).  He is outspoken about training.  He does not believe in “touchy feely” training and demands immediate obedience to his orders.  His squads have traditionally placed first in the camp “super squad” competitions.  Over the past year, SFC I.M. Loyal has been the senior troop handler for 1st Platoon, Company A, 1st Training Battalion.  Defense presented their “outstanding military character” evidence on the merits.

Sentencing

Sample Solutions
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Sample Solution for Drill 1:  Victim Impact.

Q.
Private A. Whiner, I want to direct your attention back to the date of the training incident.
A.
Yes, sir.

Q.
Were you injured in any way?
A.
Yes, sir.  I got a broken jaw, lost one tooth and my lip was cut.

Q.
All of that from one punch?
A.
Yes, sir.  I never saw it coming.

Q.
Did you see a doctor?
A.
Yes, sir.  SFC Loyal took me to our battalion surgeon right  away.  

Q.
What happened there?
A.
The doc took a look, had some pictures taken, and gave me some ice for my lip.

Q.
By pictures, do you mean X-rays?
A.
Yes, sir.  That is how he knew it was broke.

[Can incorporate handling physical evidence, foundations for x-rays, photos of injury]

Q.
What did they do for your jaw?
A.
Well, the medical people set my jaw and wired my mouth shut.

Q. 
How did that feel?
A.
It didn’t feel too good, sir.  I had to keep my mouth shut and ate liquid stuff through a straw for two months.  Then my jaw was real stiff-like for a long time after that.  It is okay now.

Q.
Have you been in pain since?
A.
The doc says I’ll have some pain the rest of my life but right now it's still pretty painful.

Q.
How does it feel when you eat?
A.
I don’t look forward to eating like I used to.  There is a lot of pain when I chew.  It should ease up over time but right now it's really painful.

Q. 
What was done about your lost tooth?
A
Yes, sir.  SFC Loyal broke my tooth off and the dentist people had to take the rest of the tooth out.  They gave me a false tooth.  I now have a false tooth that I can pop out, like this.... 

Q.
Private, how has this incident affected your view of the service?
A.
I used to think I could just do whatever I wanted, whenever I wanted.  I learned a valuable lesson from this incident.  I wanted to stay in the Army, but because of this injury I am being discharged.
Cross-examination:

DC.
Private Whiner, you said you learned a valuable lesson?
A.
Yes.

Q.
And that lesson was not to curse someone’s mother?
A.
That’s right.

Q.
You’re not receiving a medical discharge, are you?
A.
No.

Q. 
Isn’t it true you are receiving an administrative discharge?
A.
Yes.

Q.
That is because you have refused to participate in any training?
A.
I can’t train because of my jaw.

Q.
The Doctors have said that you are physically fit for training, isn’t that correct?
A.
Yes, but they don’t know how my jaw feels.  I could re-injure it   anytime.

Q.
You still can eat any food you want?
A.
Yes.

Q.
You still can drink whatever you want?
A.
Yes.

Q.
So you have recovered from this injury, isn’t that right?
A.
Yes, but I’ll never be able to box.

Q.
You have never boxed before have you?
A.
No.

Q.
WSFC Loyal was the one who rushed you to the battalion aid station, isn't that right?
A.
Yes.
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Sample Solution for Drill 2:  Unit and Mission Impact.

Q.
CPT Apple, please tell the court what your current duty position is.

A.
Yes.  I am the company commander for Company A, 1st Training Battalion.  I have been the company commander for the past 12 months.  SFC Loyal was one of my Drill Instructors.

Q. 
CPT Apple, what are some of your responsibilities as a company commander?
A.
I am responsible for everything that my company does and fails to do.  This includes taking care of the soldiers in the company and training.  We have a training requirement to prepare the young privates in the infantry MOS.  Upon successful completion of the training requirements these privates are then transferred to line infantry battalions in the Army.  

Q.
How does your company train these soldiers?
A.
My company personnel do not actually train the soldiers; there is a separate battalion staff for that specific mission.  My staff personnel are known as “troop handlers” and act as the senior leadership for the soldiers.  Personnel, such as SFC Loyal, would ensure that their men are at the required place at the required time for training.  

Q.
What were SFC Loyal’s responsibilities?
A.
He was the Senior Drill Instructor/Troop Handler for 1st Platoon.  He was responsible for the performance of the entire platoon and their training.

Q.
Are you aware that the accused has been convicted of violation of the training S.O.P. and assaulting a private?
A. 
Yes.

Q.
Are you familiar with the incident that led to these charges today?
A.
Yes, I am.  I reviewed the initial investigation and interviewed all the participants.  I have also discussed the matter in excruciating detail with the Battalion Commander and SJA.   

Q.
What impact have the accused’s offenses had on your unit?
DC. 
Objection, Your Honor.

MJ.
Basis?
DC.
Relevance.  

MJ.
Trial counsel?
TC.
This evidence is offered under R.C.M. 1001(b)(4).  The negative effect which the witness will describe is “directly relating to and resulting from the offenses of which the accused has been found guilty.”
MJ.
Objection overruled.  Please proceed, Trial Counsel.
Q.
I ask the same question CPT Apple, what impact have the accused’s offenses had on your unit?
A.
Well, for one thing, SFC Loyal was my senior troop handler.  Since this happened, he has been pulled from duty and transferred to the battalion staff; I certainly couldn’t trust him with the soldiers.  We didn’t have a replacement for him.  So I had to place the Company Staff Sergeant in charge which had a direct impact on the logistical support for the company.  Other soldiers needed to double-hat their responsibilities to make sure the training continued.  We picked up a new company as soon as this company graduated.  

Q.
What effect, if any, did the offenses have on morale of the company?
A.
The entire company was put under a microscope.  Several investigations disrupted training and not to mention all the attention the troop handlers received because of the incident.  Every time we tried to train, someone was looking over our shoulders.
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Sample Solution for Drill 3:  Rehabilitative Potential.

Q.
CPT Apple, how long have you been the accused’s company commander?
A.
I’ve been his commander for the last 12 months.

Q.
How often would you see him?
A.
Prior to his administrative transfer to battalion, I would see him daily.

Q.
How would you monitor his performance?

A.
I would receive weekly training updates from him; plus, I would interview graduating soldiers from his platoon to determine their level of knowledge as a result of the training.  I would also see him training the troops and talk with other DIs.

Q.
Are you familiar with his service record?

A.
As a company commander I am also familiar with the service record books of each of my soldiers.  In addition, I get weekly reports from the first sergeant on his duty performance.  So I would say I know him pretty well.

Q. 
CPT Apple, do you believe you have had an adequate opportunity to form an opinion as to the accused’s potential for rehabilitation?  

A. 
Yes.  

Q. 
What is that opinion?.  

DC.
Objection, Your Honor.  

MJ.
Basis?
DC.
Trial Counsel has not established that this witness has a rational basis from which to offer an opinion as to rehabilitative potential as required under R.C.M. 1001(b)(5).  

MJ.
Trial Counsel, what is your response?
TC.
Your Honor, the company commander is the best witness to testify in this area.  He has known the accused for an entire year.

DC.
May I voir dire the witness, Your Honor, before proceeding further with this objection?
MJ.
Proceed Defense Counsel.
DC.
CPT Apple, you have been SFC Loyal’s company commander for twelve months?

A.
Yes.

DC.
How long have you been a Captain?
A.
I was promoted last week.

DC.
What was your previous assignment?

A.
I was a protocol officer for the Commanding General.  Prior to that I was assigned to the Post Training office where I worked in range control.

DC.
How many soldiers have you supervised prior to being assigned as a company commander?
A.
Three.

DC.
Isn’t it true that you were assigned the company for only two weeks prior to this training incident?
A.
Yes.

DC.
In fact, you only supervised SFC Loyal in his performance of duties for a couple of days until his transfer?
A.
That’s right.

DC.
Your honor, I renew my original objection.  
MJ.
Sustained.  
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Sample Solution for Drill 4:  Duty Performance.

Q.
Colonel Steele, how do you know SFC Loyal?
A.
We have served together in various units over the past 17 years.  

Q.
In what capacities have you served with him over those 17 years? 

A.
I was a company executive officer when the he was a young Corporal fire team leader in the same company.  Later I became the operations officer for the battalion and he had risen to be a squad leader.

Q.
Did you work closely with SFC Loyal?

A.
I worked with him closely with our battalion squad competition and later his squad went to take the Division competition.

Q.
Did you serve with him in another unit?

A.
We served in Grenada and Panama together in the same battalion.  Then when I had my infantry battalion and prior to deploying to Saudi Arabia, then Staff Sergeant Loyal, because division was short of officers, was a platoon leader in my best infantry company.  

Q.
Have you served with him since Desert Storm?
A.
No.

Q.
Have you kept abreast of his career since Desert Storm?
A.
Yes.  The service is small and when someone of Loyal’s caliber is in an organization, the chain of command is well aware of it.  In his case, I was working at assignments branch when his most recent orders were coming up.  I was contacted as to whether he would be a good choice for training recruits, and I gave him a thumbs up.

Q.
Have you reviewed his service record?
A.
Yes.  I have reviewed his service record and am very familiar with it.  As his company executive officer I recommended him for meritorious promotion to Corporal.  Later, as battalion commander I recommended him for the warrant officer program and believed that he was very competitive.  Again, I reviewed his record book before coming into court here today.

Q.
Have you discussed his performance with other service members?
A.
Yes.  Some of his former recruits are in my infantry regiment now.  They are highly trained and motivated.  Two have been meritoriously promoted.  I know staff non-commissioned officers at the training battalion think very highly of SFC Loyal.  The junior officers are insecure around him because of his experience and proficiency.  Career officers don’t like him.  Warriors ask for him.

Q.
Have you formed an opinion about SFC Loyal’s performance of duties as a leader of soldiers?
A.
Yes I have.

Q.
Colonel Steele, what is that opinion?
A.
In my opinion, SFC Loyal is an outstanding leader.  

Q.
Would you want someone of his caliber in combat with you?
A.
Yes.  I wish all noncommissioned officers were of his caliber.

Cross-examination:

Q.
Colonel, you are aware of the findings of this court?
A.
Yes I am, and I respect the findings.

Q.
Are you aware that the accused punched a private in the mouth?

A.
Yes I am and that does not change my opinion.

Q.
Were you also aware that this was not the first incident where the accused punched someone?
DC.
Objection, Your Honor.
[Note:  If members were present, counsel should request an Article 39a session to address the objection with the military judge.]

MJ.
Basis?
DC.
Trial counsel is trying to backdoor information which was suppressed earlier in this trial.  Trial counsel can not use this witness to smuggle in inadmissible evidence.

MJ.
Trial counsel, what is your response?
TC.
Your Honor, this cross examination is for two purposes:  First, the questions are to test the basis for the witness’s opinion of the accused’s performance of duty; second, the government submits that this evidence is admissible in aggravation, albeit, through cross examination of a defense witness, to show a pattern of violent behavior.

MJ. 
Objection is overruled; the defense has opened the door through this witness.
Q.
So you are aware of the time the accused punched an officer in the mouth?
A.
Yes, but that was in October of 1983.


[image: image26.wmf]
Sample Solution for Drill 5:  Mitigation/ Financial Status of Accused’s Family.

Q.
Mrs. Loyal, you are the wife of SFC I.M. Loyal?
A.
Yes.  I am his second wife.  His first wife left him while he was deployed to Panama.

Q.
How long have you been married to him?
A.
We have been married now for 7 wonderful years?

Q.
Do you have any children?
A.
Yes, we have two beautiful children, both are boys.  The oldest is 6 years old and attends kindergarten.  Our youngest is 5 and is in preschool.  

Q.
Does your youngest require any specialized care or attention?
A.
Yes, Ike, the youngest, is severely autistic.  We are in the service’s exceptional family member program and Ike attends the special classes provided on post.

Q.
Are these services available off post?
A.
No they are not.  We were assigned to this duty station because of the availability of the special education programs and the medical rehabilitation facility.  Ike has been doing marvelously with the innovative training.

Q.
What do you mean?
A.
Well, the teachers here began playing Mozart music during class.  It is an experimental program.  Ike has responded tremendously and is learning a great deal.  The Mozart music helps him categorize sounds… or so they say.

Q.
Do you work?
A.
Absolutely.  

Q.
Where?
A.
I work right at home.  I do not work outside the home if that is what you mean.  I do not get paid in money for my work at home.  You can’t put a dollar figure on the reward I receive through the love and gratitude of my two boys.  And Ivan, my husband, showers me with attention and help all the time.  That is my job.

Q.
Is Ivan a good husband?
A.
I couldn’t ask for a better man.  I know that he is a war hero and all that grunt stuff, but once he gets home and takes that uniform off, he is a teddy bear.  I know that I am embarrassing him, but everyone says that he is much different at home.  He has always said, “My duty at work is to be hard.  My duty at home is to be a loving husband and parent.”  They are two different roles that he is comfortable in.

Q.
Is he a task master at home?
A.
Absolutely not.  He says the most important thing he does in the world is raise his boys.  He has never put anything before his family.  Except for maybe church, but we believe that church is family, too.  

Q.
How are your finances at home?
A.
Well we do get by on his paycheck.  We live like most service families living paycheck to paycheck.  Thank goodness we live in quarters.  We couldn’t live in town.  Of course, if in town we’d have to pay for the special education that Ike receives, too.  We have only one car that is 10 years old and seems to require monthly repair.  Ivan does most of that on his own at the hobby shop on base.   We don’t have much in the way of furniture.  We do owe on DPP for household things.  It seems like that bill never goes away.  A couple of other credit cards. 

Q.
Where does most of the paycheck go?
A.
Well, there are those bonds and campaigns that everyone has to “voluntarily” contribute to,  and a dependent’s allotment that goes to his previous wife.  He pays support for his two children of the previous marriage.

Q. 
Have you ever tried to stop paying that money?
A.
I mentioned it once, because I didn’t think it was fair to us.  He would not have anything of it.  He said that he would not harbor ill will against the two kids because their mother had left him!  That was that.

Q.
Other than your husband’s paycheck, do you have any other source of income?
A.
No.  If he didn’t receive the same pay, I do not know what we would do.

Cross-examination:  (huh?)

Q.
Your husband has never lost his temper at home correct?
A.
Correct.

Q.
He has never hurt either you or your two boys?
A.
Correct, everyone keeps telling you that!

Q.
Would you agree that he has good control over his emotions?
A.
Yes, he is a very strong man with strong character.

Q.
Would you agree that he is rational and thinks before he acts?
A.
Absolutely.
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