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Sentence Credits
     Figuring out which sentence credits apply,
 how to count and apply sentence credits is something all participants to the trial process need to understand.
  The appellate courts have tried to make these processes easy,
 – however, closely reading the opinions is vital to correct application.  

     Let’s take this basic fact situation:  PVT Drum is facing a GCM for larceny.  He is planning on pleading guilty before the military judge alone, pursuant to a pretrial agreement.  The case is scheduled for trial on 1 April.  In your case preparation, you noted that the accused had been in pretrial confinement from 1 Mar to 5 Mar (he was released by the magistrate).

  You also note that the Offer
 says nothing about how any sentence credit should be handled.  At trial, pursuant to defense motion for appropriate relief for Mason credit and for pretrial punishment under Article 13, the military .  The evidence showed the following:

1) Starting on 6 Mar 00 until trial, the accused was required to sleep on the cot next to the CQ until trial.  He was not allowed to leave the company area without an NCO escort for any reason and his was required to sign in every day (including non-duty days) every two hours.

2) The unit 1SG continually referred to the accused as his “favorite thief” in front of unit formations.  The accused’s platoon leader also continually made fun of the accused, asking him if he was going to steal anything today and telling soldiers to make sure their “stuff was locked up” when the accused was in the area, and if they did have anything missing, to check with the accused.  These comments were made in front of other soldiers in the accused’s platoon.

You have decided that the accused should be sentenced to 9 months of confinement but is entitled to five days of Allen credit, nine days of Mason credit and one month of sentence credit for violations of Article 13.  

How do you apply these credits in announcing your sentence?

Does any of this change if the Quantum portion (which requires the CG to disapprove any sentence to confinement in excess of 10 months) contains the following language:  “The convening authority agrees to apply any sentence credit to the approved sentence.”

Does any of this change if neither the Quantum nor the Offer contains such language?

Sentence credit (other than Allen or Mason credit) is credited against the adjudged sentence, not the approved sentence, absent a provision in the pretrial agreement that says that such credit is to be applied to the approved sentence.
 

     Allen or Mason credit is credited against the approved sentence, not the adjudged sentence, regardless of the terms of the pretrial agreement.
  

     Thus, the military judge should order that the accused be credited with a total of 14 days of pretrial confinement credit against the approved sentence (five days of Allen credit and nine days of Mason credit) and one month against the adjudged sentence.  DA Pam 27-9, Military Judge’s Benchbook, p. 33.

Why five days of Allen credit and nine days of Mason credit?  When the last day of pretrial confinement is not the day sentence is imposed, then ALL days (or partial days) of pretrial confinement get counted for Allen credit. (However, if pretrial confinement is continuous to the day sentence is imposed, count the first day but not the last day for Allen credit).  United States v. De Leon, 53 M.J. 658 (2000).  The same rule applies to Mason credit.  

Because the Quantum portion allows the CG to approve the adjudged sentence to confinement, the additional language in the Quantum about the application of credit doesn’t come into play.  However, if the Quantum portion had limited the confinement to 7 months, then the language in the Quantum would have required the CG to credit the one month of Article 13 credit against the approved sentence, resulting in a 6 month sentence.  The same would apply if the adjudged sentence was the same as the Quantum limitation – the language in the Quantum would require the CG to credit the one month of Article 13 credit against the approved sentence.

The matter really becomes interesting if neither the Offer nor the Quantum have any language about how sentence credit should be applied.  Based on Rock, the Allen and Mason credit issues remain the same.  However, the Article 13 credit would be applied only to the adjudged sentence, regardless of the limitation in the Quantum.  This leads to the potentially unfair result that if the Quantum limitation is less than the adjudged sentence, the accused does not get any credit for the Article 13 violation.  For example, assume the adjudged sentence was 12 months.  Because the Quantum is 10 months, the CG can approve 10 months, without applying any Article 13 credit to the approved sentence.  Thus, even though the accused was punished pretrial, he gets no effective relief.    

� Generally, an accused can get Allen credit for time spent in pretrial confinement (United States v. Allen ___________), Mason credit for time spent under restriction tantamount to confinement (United States v. Mason, _________________________), Article 13 credit for unlawful pretrial punishment (even if not in pretrial confinement) (See McCarthy and Tilghmann), Article 13/Suzuki credit for unduly rigorous condictions of pretrial confinement (United States v. Suzuki, ________________, now “codified” in Rule for Court Martial (R.C.M.) 305(k)), Pierce credit for punishment served under an Article 15 he previously received for a charged offense (United States v. Pierce, ____________________) and R.C.M. 305(k) credit for failure to follow the provisions of R.C.M. 305(f), (h), (i) or (j).  See also Rock at 156.  


� For a good indication of how important even one day of confinement credit may be to an accused facing confinement, see Judge Sullivan’s quote from Oscar Wilde.  United States v. McCarthy, 47 M.J. 162, 168 (1997).  


� United States v. Chapa, 53 M.J. 769 (Army Ct. Crim. App. 2000) and United States v. Rock, 52 M.J. 154 (1999).


� Counsel should not put the Rock’s language on the application of sentence credit in the Quantum portion of the pretrial agreement.  This does nothing but confuse the process.  If it is in the Quantum, how do you respond to the military judge when she asks if there is anything in the Quantum other than a limitation on the sentence?  


� Id at 156-57.


� Id at 157.  





