22 February 2006
One Judge’s Thoughts:  Unsworn Statements.

The accused’s right to make an unsworn statement currently flows from RCM 1001(c)(2), but the right to make such a statement predates the UCMJ.  See US v. Johnson, 62 MJ 31 (2005).  In RCM 1001(c)(2), the accused is allowed to make an unsworn statement, “both in extenuation, in mitigation or to rebut matters presented by the prosecution. . . .”  Following that rule is RCM 1001(c)(3), which says the rules of evidence may be relaxed with respect to matters in extenuation or mitigation, or both.  The necessary implication is that the rules of evidence apply to mitigation and extenuation – including when offered in the form of an unsworn statement.  (See also MRE 101(a) and MRE 1101 for the applicability of the rules of evidence – unsworn statements are not excluded.)


Case law has referred to this right of allocution as “broadly construed” and “largely unfettered,” but is not “wholly unconstrained.”  US v. Grill, 48 MJ 131 (1998).  


Other cases have stated the unsworn statement can contain matters that are “otherwise inadmissible under the rules of evidence. . .” (US v. Tschip, 58 MJ 275 (2003)) and that the unsworn statement is “not subject to the normal restrictions of the rules of evidence. . .” (US v. Hopkins, 56 MJ 393 (2002)).  


However, a line of recent cases has the potential to reorient the focus of the unsworn statement to the limits contained in RCM 1001(c)(2) – and by implication, RCM 1001(c)(3).  In US v. Barrier, 61 MJ 482 (2005), the CAAF upheld the MJ’s instruction to members to disregard a portion of the accused’s unsworn statement.  When discussing that action by the MJ, the CAAF said “[b]ecause the information [in the accused’s unsworn statement the MJ told the members to disregard] was not otherwise relevant as mitigation, extenuation, or rebuttal, it was beyond the scope of R.C.M. 1001, and the military judge could correctly advise the members that [the challenged information] was irrelevant.”  

In US v. Johnson, 62 MJ 37 (2005), the accused wanted to tell the members in his unsworn statement that he had passed a civilian polygraph; the MJ prevented him from doing so.  Although there were other grounds for supporting the MJ’s action (such as polygraphs are not admissible in military practice and telling the members would impermissibly relitigate the findings), the CAAF also said “we are not persuaded that this information qualifies in any way as extenuation, mitigation, or rebuttal under R.C.M. 1001(c).”  See also US v. Sowell, 62 MJ 150 (2005) (evidence in unsworn statement that would otherwise have been inadmissible because it did not fall within RCM 1001(c)(2) was allowed as rebuttal where the Government “opened the door.”)

These cases do not specifically address the application of the rules of evidence to an unsworn statement.  Indeed, the CAAF in Johnson, when discussing the history of the unsworn statement, said it is “an opportunity for the accused to bring information to the attention of the members . . . without ordinary evidentiary constraints.”  However, the CAAF’s recent limitation of the unsworn statement to the scope of RCM 1001(c)(2) may indicate a trend toward future evidentiary limitations.  Stay tuned.
