7 Jun 01  (Updated 5 July 2006)
One Judge’s Thoughts:  Theories of Criminal Liability.

     Prior to putting pen to paper when drafting charges, counsel should consider the possible theories of criminal liability that may apply.  Theories of liability can be offense specific or they can be general.  

OFFENSE SPECIFIC:

     A good example here is larceny.  When an accused is charged with larceny, the accused could be guilty of larceny by taking, obtaining or withholding.  Taking is the most common theory – when the accused actually removes a stereo from the PX without paying for it.  Obtaining requires a false pretense – when the accused gets goods from a store based on a false representation.  An example of withholding would be when the accused gets initial possession of the property lawfully, but retains it longer than authorized.  For example, when the accused keeps his rental car longer than the term of the original contract.  See MCM, Part IV, para 46c(1)(b) and DA Pam 27-9, Instruction 3-46-1.  

GENERAL:

     The accused can be guilty of the charged offense as a perpetrator, that is, the person who actually commits the offense.  

     The accused can also be guilty of the offense vicariously – that is, he did not commit the offense personally, but is nonetheless liable for that offense under the law.  An accused can be guilty vicariously as either a principal or as a co-conspirator.  See generally DA Pam 27-9, Instruction 7-1.  

     As a principal, the accused is guilty of the offense actually committed by another if the accused (sharing in the criminal purpose or design and with the requisite intent, if required for the specific offense) 1) aids, abets, counsels, commands or procures the commission of the offense, or 2) causes an act to be done which if directly done by the accused would have made him a perpetrator.  See generally MCM, Part IV, para 1; DA Pam 27-9, Instructions 7-1-1. 7-1-2, 7-1-3.  In some limited circumstances, even inaction may make one a principal and liable for the offense committed by another (see MCM, Part IV, para 1a(2)(b)(ii)). 

     Finally, the accused can be guilty as a co-conspirator, even if the offense was actually committed by another co-conspirator.  See DA Pam 27-9, Instruction 7-1-4.

PLEADINGS:

     Note that in these situations, the specification alone does not tell the whole story.  Let’s assume that the accused was charged with larceny of a wallet using the language in the sample specification.  That one sample specification of larceny would support a finding of guilty based on a taking, obtaining or withholding theory.

     Regarding general theories of criminal liability, the accused also could be found guilty on that same sample specification on any of the above theories of liability (if raised by the evidence).  The accused could be found guilty as a perpetrator, being the one who actually stole the victim’s wallet.  The accused could also be found guilty as a principal if he aided or abetted someone else’s taking of the wallet.  Third, the accused could be guilty as a co-conspirator if another co-conspirator was the one who actually took the wallet.  

     Finally, note also that the Government can proceed on alternative theories of liability and panel members are not required to agree on a particular theory when reaching the required number of members for a finding of guilty.

     Considering the theory of liability, both offense-specific and general, will greatly assist you in your trial preparation, from both a government and a defense perspective.  

