16 February 2006

One Judge’s Thoughts:  Sentencing

Caveat:


Trial Advocacy is an art, not a science; consequently, what follows are merely the suggestions and thoughts of one judge, not the “answers” that will work in every situation.  If the suggestions work for you, use them.  If they don’t work for you, don’t use them.


A contested case with members is the “Bigs.”  However, there is no such thing as a “small” court-martial and a GP/JA is a great place to hone your advocacy skills in preparation for the “Bigs.”  Don’t be afraid to try out before the military judge what you want to use later on a panel; the military judge will do a BTG and the members won’t.
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You know you’re going to have a sentencing case.  What should you do to prepare it?

I. STEP 1:  What is your goal?  You can’t plan a route without a destination.  This will generally be the same as your BLUF in argument – what do you want the members to do?
II. STEP 2:  What is your theme for the case?  With your goal in mind, what is your theme for the case?  What is your “bumper sticker?”  (“This case is about ___________.”)  What do you remember from the OJ case?  “If it doesn’t fit, you must acquit.”  It may sound kind of goofy, but the purpose of argument is to educate and persuade.  The more you can make your argument stick in the members’ minds, the more likely they are to take in back into the deliberation room with them 
Examples:  

Government:  Greed, Selfishness, Deceit.

Defense:  Desperation, Financial Troubles, Led astray.

III. STEP 3: Understand the Rules that impact on what evidence you can present to bolster your theme and help you achieve your goal.  During the sentencing case, you are merely placing before the members the pieces of the puzzle – argument is your chance to put the pieces together into the picture you want the members to see.  Trying to “do the math” during the case is often counterproductive.
A.  Government: RCM 1001(b):

i. Government evidence MUST fall into one of the RCM 1001(b) pigeon holes in order to be admissible!!!!

1. RCM 1001(b)(1) – Service data from the charge sheet.

2. RCM 1001(b)(2) – Personal data and character of prior service.  “[F]rom the personnel records of the accused. . . .”  NOT witnesses to testify about the Article 15 you now can’t find.
3. RCM 1001(b)(3) – Evidence of prior convictions of the accused.  New rule helps explain what is / is not a “conviction,” but still need to consider:
a. Is it a conviction under state law?

b. What about juvenile misconduct? 

4. RCM 1001(b)(4) – Evidence in aggravation.

a. Does it directly relate to or result from one of the offenses of which the accused has been found guilty?  Is it a fallout from the Government’s response to his offense?
b. Is this proferred witness a “victim” of the offense?

c. Is the adverse impact of which the proffered witness will testify “significant?”  Is it the “direct and immediate” result of the accused’s offense?
5. RCM 1001(b)(5) – Rehabilitative potential.

a. “[E]vidence in the form of opinions . . . .”  NO SPECIFIC INSTANCES!!

b. ON TWO THINGS ONLY: “[Previous performance as a servicemember and potential for rehabilitation.” 

c. Foundational requirements – how well does the witness know the accused?

d. Basis for the opinion.  Solely because of the charged offenses? – NO!  Includes information about the accused’s “character, performance of duty, moral fiber, determination to be rehabilitated. . . .”  This is not a exclusive list and is for illustration only.  THE POINT HERE IS DOES THE WITNESS KNOW THE ACCUSED WELL ENOUGH THAT HIS OPINIONS ARE GOING TO BE HELPFUL TO THE SENTENCING AUTHORITY..  While the witness must have enough information on these areas to provide us a helpful opinion, that does NOT mean they can give an opinion about each of them – these areas are merely building blocks for the ultimate opinions on duty performance or rehabilitative potential.  While it may be tempting to show the accused’s determination to be rehabilitated is low because the unit has tried everything in the arsenal – from counseling through corrective training to Article 15s – to get him to change, the witness CANNOT discuss those specific instances when laying the foundation for rehabilitative potential.  However, should the DC be so foolish as to ask “you don’t have a sufficient basis for judging his determination to be rehabilitated, do you?” those specific instances can be disclosed on cross-examination.  (See Enclosure 1 for sample questions.)
e. Scope of the opinion.  Generally, everything following the “because” after the opinion would be inadmissible (Ex:  His rehab potential is low, because he  . . . )  NO SPECIFIC INSTANCES!!
f. Even if admissible under RCM 1001(b), it still must be in admissible form (remember the rules of evidence are NOT relaxed for the Government in its case in chief on sentencing) AND it must clear MRE 403.

ii. TCs should constantly ask themselves whether this evidence fits the criteria above – guaranteed the DC is asking himself that now, and will call you on it in court.

B. Defense: RCM 1001(c)  
i. Defense evidence must also fall into one of three pigeon holes, but they are much larger.

1. Rebuttal evidence, from the Government’s findings case OR the Government‘s sentencing case.

2. Extenuation

3. Mitigation – CAN INCLUDE SPECIFIC ACTS!!
a. Note that RCM 1001(b)(5) is a GOVERNMENT RULE.  The accused is not bound by it and can ask witnesses whether they would “willingly serve with the accused again.”  United States v. Griggs.  This is a “classic matter in mitigation. . . .”  (But still cannot offer an opinion on the appropriateness of a punitive discharge.)  CAVEAT EMPTOR -- should the DC open the door, the Government may rebut with contrary opinions to show that is “not a consensus view of the command.”  Id.  

ii. The defense can request that the rules of evidence be relaxed, which can result in evidence presented in the form of affidavits or written statements – remember, it is very hard to cross-examine a sheet of paper.  BUT – if the defense has the rules relaxed, the MJ may relax them for the Government as well.  Think before you act, DC.

C. Both Counsel: Don’t forget the findings!  Remember, you can’t relitigate the ffindings on sentencing!
D. Constantly ask yourself:  How does this evidence fit into my trial strategy?  If is doesn’t fit, maybe you shouldn’t use it.  

IV. Tie it all together in Argument.

A. Consider the audience.

i. Military judge.  What has he / she said in the BTG?

ii. Panels.  How are they used to getting information?

B. Structure:

i.  BLUF – tell them what you want them to do.

1. Government: The maximum sentence supported by the evidence.  
2. Defense: the minimum sentence supported by the evidence.  
3. Both counsel walk a razor’s edge – if the TC is too high (or the DC too low), you risk having the members turn you off.  If the TC is too low (or the DC too high), you risk creating an artificial ceiling (or floor) which the members may have difficulty ignoring, even if contrary to their initial reaction (“well, if the lawyers only think it is worth X . . . .”)  Credibility is key.
4. Avoid the temptation to ask for “substantial confinement” or “minimal confinement.”  

a. Your opposition may have suggested a specific sentence. Do you REALLY want that to be the only one that goes to the deliberation room?

b. You get paid the big bucks to figure this stuff out.  The members are used to getting COA 1 and COA 2 – not “do what you think is right, Boss.”

ii. Tell them WHY you want them to do it.  You must have had some reason why you said the accused should be confined for two years, as opposed to one year or three years.  You must have some reason why you said that no discharge was appropriate.  Tell the members!!  Include:
1. Five sentencing factors.

2. FACTS, FACTS and MORE FACTS.

3. Tie them together.


iii. Tell them again what you want them to do.  Primacy and recency, just like direct examination.
V. Some sentencing suggestions:

A. Government, consider the following examples from The Advocacy Trainer, Module 7:

i. accused’s loss of security clearance required removal from flightline which affected crew integrity;

ii. co-workers had to perform extra duty because of accused’s AWOL;

iii. after series of barracks larcenies, soldiers were required to perform 24 hour hall guard duty until perpetrator was caught;

iv. work had to be delegated to other units to avoid contact between a sex offender and his victim;

v. because accused was the only member of the unit capable or trained to perform a critical task [e.g., Tagalog linguist, communications specialist, physician’s assistant, boom crane operator] unit could not deploy or mission had to be scrubbed;

vi. accused’s hate crimes resulted in order to remove all paraphernalia from walls of  barracks rooms, to include innocuous and noninflammatory  pennants, posters, pictures and photographs;

vii. senior enlisted comes up hot on urine test.  Because he is well liked and respected in the unit, junior subordinates conclude there must have been some mistake made in collection or testing.  Result is loss of confidence in the Army’s drug testing program;

viii. turnaround time for avionics repair in division aviation maintenance section goes from two to seven days due to hostile work environment caused by section leader’s fraternization, harassment and pattern of sexual misconduct with subordinates - aircraft redlined; and

ix. accused intentionally fails to rescue soldier, who later dies, after causing vehicle accident during field training exercises.  Conduct causes brigade members to lose trust and confidence in one another to watch each other’s backs.

x. Consider also these comments from an experienced judge:  

Is this the kind of case where the accused needs to be punished?  Are there “real” victims where retribution might be appropriate? Does the evidence suggest that rehabilitation has yet to occur; how much punishment is needed to accomplish rehabilitation?  Is this accused dangerous to others and does he/she need to be kept from open society? Does this accused “get it” as it applies to specific deterrence?  Is this an offense in which general deterrence is a legitimate interest?  -- COL (ret) Keith H. Hodges.

B. For the Defense, consider the following:

i. Take full advantage of the unsworn statement.  Recall that the CAAF has said that the scope of the unsworn statement is very broad – United States v. Jeffrey, Britt and Grill.  However, the scope of the unsworn statement has been severely restricted of late – United States v. Barrier, Johnson and Sowell.  Evaluate the information under RCM 1001(c) – if it fits, it can go into the unsworn statement.  If not, the MJ can prevent the accused from saying it.  DO NOT RELITIGATE THE FINDINGS (not only impermissible, but just doesn’t help the accused’s case)!!
ii. The suggestion from CPTs Marvin and Jokinen that the unsworn statement become a pre-sentence report has even more currency now.  Their article contains a number of good suggestions as to how defense counsel can work the sentencing factors to their advantage (or at least blunt the point of the government’s spear).

iii. COL (ret) Hodges again has good advice here:

The defense counsel’s focus is actually more broad: some factors do not apply at all; the point of some factors have already been satisfied; other factors do not need the punishment the government suggests. The defense should also be mindful that the Military Justice system belongs to all of us and we must ensure it is fair and soldiers trust it. An excessive sentence destroys confidence in the system. In addition, a sentencing factor might suggest LESS punishment where, for example, the accused got the worse end of a knife fight and has been already over-punished. Some other general themes follow. Punishment is not required when there are no real victims and the accused has already paid a price. Those who are not a danger to society need not be kept from it. Rehabilitation began the day of apprehension and has continued up until today. An accused who grasps the nature of what he has done and recognizes the inappropriateness needs no further deterrence.  When the soldiers know what the accused did is bad and that he was court-martialed for it, why is a further “message” required?  Mercy, understanding, and compassion are not inconsistent with any sentencing factor.
VI. Possible Sentences.

A. Death.  A whole other OPD.

B. Punitive Discharge.  A punishment, not a personnel decision.

i. Dismissal. 

ii. Dishonorable Discharge.  

iii. Bad Conduct Discharge.  (If requesting in lieu of confinement, tell the MJ ahead of time.)

C. Deprivation of Liberty.

i. Confinement.  

1. Understand the cutoffs.  

2. Understand the reality of clemency and parole.

3. Not the subject of argument (members generally can’t consider collateral consequences), but factors in making a recommendation.

ii. Hard Labor without Confinement.

iii. Restriction.  

D. Reduction.  

E. Forfeitures. 

i. Adjudged.  

ii. Automatic.

F. Fines.  

i. When authorized.  

ii. When appropriate.  

iii. In addition to forfeitures.  

iv. Interplay with automatic forfeitures (what a mess).

VII. Conclusion.
Enclosure 1:  A Suggested Approach to Laying the Foundation for RCM 1001(b)(5) Opinions:  (Example: Platoon Sergeant)  
Are you Staff Sergeant Buster O. Scuds, Battery A,m 2nd Battalion, 7th Air Defense Artillery, Fort Carson, Colorado?  (See Rules of Practice Before Army Courts-Martial, paragraph 16c (1 May 2004)).
Do you know the accused?  How?

How long have you been his platoon sergeant?

During that time, have you had the opportunity to observe his duty performance?  

About how often to do you observe his duty performance? In the field?  In garrison?  On deployment?  What kinds of duties have you observe him perform?

About how many days a week / hours a day do you observe him?

Do you receive reports about his duty performance from other NCOs in his chain of command?

Based on all that information, have you been able to form an opinion as to the accused’s duty performance?

What is that opinion?

Have you had any contact with the accused off duty?

Have you ever discussed with the accused:


His reasons for joining the Army?


His duty performance?


His plans for the future?


His family background or situation?


His educational background?


His progress in the Army?

I’d like to read you a definition from the Manual for Courts-Martial (read it) OR I previously read you the definition of rehabilitative potential from the Manual for Courts-Martial, do you remember that definition?

Based on all you know about the accused, have you been able to form an opinion about the accused’s rehabilitative potential, using that definition?

What is your opinion?
A sentencing argument that tells the members what the accused should receive (or in the case of some defense arguments, what not) is rather worthless unless you tell them why.  


						COL (ret) Keith H. Hodges


						Military Judge





These unsupported arguments [that is, those without explanation of why the requested punishment is appropriate] . . . are neither persuasive nor helpful to the fact finder and result in counsel wasting the opportunity to meaningfully influence the determination of the appropriate sentence.


****


If counsel believes that a particular result is appropriate, he or she should argue for that result and provide a reasoned explanation of why he or she regards that result as appropriate. 


****


In preparing for sentence argument, counsel must make some logical connection between the evidence in the case and the sentence which he or she considers to be appropriate.


						COL (ret) Jody Russelburg


						Military Judge





Counsel's proposal must indicate both the reasons for the selection of the recommended options, and the reasons against selection of a more onerous sentence.


						CPT Charles Marvin, Jr.


						CPT Russell Jokinen


						Defense Counsel














