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One Judge’s Thoughts:  Records of Trial (ROT)

     After as week-long contested trial, the members come back with the following sentence at a GCM:

To be reprimanded.

To be restricted to the limits of post for 30 days.

To forfeit $200 pay per month for seven months.

     The Chief of Justice is pulling his hair out.  He knows that he has limited court reporter assets and he sees that because the forfeitures are seven months (instead of the six months authorized in a special court-martial), he has to do a verbatim ROT (R.C.M. 1103(b)(2)(B)(i) and R.C.M. 201(f)(2)(B)(i)).

     The Chief of Justice has a great idea.  After the SJA talks to the Convening Authority, the Convening Authority agrees to only approve six months of the forfeitures, thus making the sentence one that could have been adjudged by a special court-martial.  Ecstatic, the Chief of Justice calls the Military Judge to see if he has any objections to this plan that will save innumerable court reporter hours.  What should the Military Judge say?

     The Military Judge should say that he would NOT authenticate anything in this case other than a verbatim ROT.  Why, you say?  The type of ROT is dictated by the adjudged sentence, not the approved sentence (R.C.M. 1103(b)(2)(B)(i)).  Other than for loss of notes or other reasons that PREVENT a verbatim transcript from being prepared (R.C.M. 1103(f) – convenience of the Government not being one), there is no provision in the R.C.M. for preparation of a summarized ROT in lieu of a verbatim ROT.  Although it may seem like a practical solution, the Military Judge is not going to sign off (literally, at authentication) on a ROT that does not comply with the R.C.M.; after all, the ROT is prepared under the direction of the military judge (R.C.M. 1103(b)(1)(A)).  True, the form of the ROT does not impact the kind of review available, but it certainly could have an impact on the quality of that review (how many folks have ever read an appellate opinion where the court said “from the state of the record, we can’t tell what happened . . . .”).  Note that the upcoming version of AR 27-10 will soon require verbatim ROTs in ALL cases.

     For those who practice in front of me, if this military judge has told you anything other than the above, that advice was yet another demonstration of my fallibility. 

