21 Nov 06
One Judge’s Thoughts:  Records of Trial (ROT) and Post-Trial Processing

Contrary to popular belief, counsels’ responsibility for a case does not end when the military judge says “This court-martial is adjourned.”  Both sides are responsible for various post-trial actions relating to the record of trial.  Those who have served at either GAD or DAD can verify the importance of the ROT at the appellate level – if it is not in the ROT, it did not happen.


Trial Counsel:  RCM 1103(b)(1) says the trial counsel is responsible for preparing the record of trial, under the direction of the military judge.
  (Note that preparation of the ROT is NOT the sole responsibility of the court reporter.)  RCM 1103(i)(1)(A) requires that the trial counsel review the ROT prior to submitting it to the military judge for authentication.  The trial counsel is required to cause those changes to be made to the ROT so it accurately reports the proceedings.  Thus, the military judge CANNOT and WILL NOT authenticate a ROT without errata by the trial counsel.
  Part of proper errata by trial counsel is to read every word of the ROT and ensure all exhibits are attached and in proper order.  

Defense Counsel:  RCM 1103(i)(1)(B) provides the defense counsel with the opportunity to do errata prior to authentication.  Note that this opportunity is extinguished “when unreasonable delay will result. . . .”  Thus, a military judge CAN and WILL authenticate a ROT without errata by the defense counsel.  With Moreno, post-trial processing time is being closely monitored by the appellate courts.  As I mentioned in my initial Gateway session to all counsel, I expect the defense counsel to be able to read 150 pages per duty day for errata, when at home station and not actually in court.  Thus, a defense counsel who has a ROT for errata beyond that time period risks authentication without defense errata.  After errata, the DC must sign the authentication page, under the location for the military judge’s authentication, certifying completion of errata.  As with trial counsel, part of proper errata by defense counsel is to read every word of the ROT and ensure all exhibits are attached and in proper order.  


Should the Government seek authentication without defense counsel errata, the trial counsel must include either: a) a memorandum in the ROT from the DC concurring in authentication without DC errata or b) a memorandum in the ROT stating when the ROT was served on the DC for errata and that the DC was both present for duty and not in court during the time allowed for errata. 

Determining who has completed errata for a ROT submitted to the military judge for authentication should be easy.  Following the steps below will make it easy.  For all ROTs submitted to me for authentication after the date of this memo, please follow the procedures / use the formats below.  
a) Trial counsel and defense counsel will do errata on the Counsel’s Errata Sheet (attached), making sure to sign / print their name legibly on the form.

b) Defense counsel will, when errata is complete, fill in and sign the authentication page.

c) Trial counsel will include the Military Judge’s Errata Sheet (attached) for the military judge to use when completing errata prior to authentication.

d) Trial counsel will tab the following locations in the ROT in some manner (i.e., paper clip or Post-It flag):

i. TC errata sheet

ii. DC errata sheet

iii. Charge sheet(s)

iv. Plea

v. Findings

vi. Sentence

vii. Granting of motions to dismiss / consolidate specifications / charges

viii. Listing of the evidence for findings / sentencing

ix. Authentication page

Questions or concerns regarding the above process should be directed to me.  Thanks.  – COL Hargis

� Although this provision relates to GCMs, the same requirement applies to SPCMs, whether or not there is a verbatim ROT.  See RCM 1103(c)(1) and (2).


� Because errata seeks to have the ROT accurately report the proceedings, errata MUST be done by a counsel who was actually present for the proceedings.





