12 Sep 06 
One Judge’s Thoughts:  Pretrial Agreements II (Sub Rosa Agreements)
sub rosa \suhb-ROH-zuh\, adverb:
In secret; privately or confidentially: held the meeting sub rosa. 
sub-rosa, adjective:
Designed to be secret or confidential; secretive; private.
ETYMOLOGY: 
Latin sub ros
 INCLUDEPICTURE "http://us.i1.yimg.com/us.yimg.com/i/edu/ref/ahd/s/amacr.gif" \* MERGEFORMATINET 


, under the rose (from the practice of hanging a rose over a meeting as a symbol of confidentiality) : sub, under + ros, ablative of rosa, rose 


-- American Heritage Dictionary online


RCM 705 governs pretrial agreements.  RCM 705(d)(2) specifically states that “[a]ll terms, conditions, and promises between the parties shall be written.”  While the vast majority of pretrial agreements relate to guilty pleas, it is permissible to have a pretrial agreement that does not include a guilty plea (for example, in exchange for dismissal of certain charges, the accused agrees to proceed to a contested trial on a certain date or agrees to request trial before judge alone).  

Literally, a sub rosa agreement is a secret agreement.  For our purposes, a sub rosa agreement is any agreement between the parties relating to the case that is not disclosed to the Court AND is not part of a written pretrial agreement, in violation of RCM 705(d)(2).  Typically, this is something omitted from a guilty plea agreement.  However, a sub rosa agreement could also include a verbal agreement between the TC and DC before a contested case that the DC will not file a suppression motion if the Government limits the evidence it seeks to introduce to only certain items or statements.  

The provisions of the RCM are not designed to inhibit the back and forth negotiations that often take place between counsel.  Those provisions are, however, designed to force the results of those negotiations to be reduced to writing and disclosed to the MJ.  Public, written agreements allow for judicial scrutiny of the terms of the agreement, to ensure (among other things): 1) that those terms are freely and voluntarily agreed upon; 2) that those terms do not violate public policy (see RCM 705(c)(1)(B)); and 3) that there is no misunderstanding between the parties as to how those terms operate.   

Mixed plea scenarios are common.  A required provision in a pretrial agreement addressing a mixed plea scenario is what is going to happen to the offenses to which the accused is pleading Not Guilty?  (See generally COL Holland’s BTG Memo “Pretrial Agreement Issue in Mixed Plea Situation” dated 15 Dec 00 and this judge’s One Judge’s Thought memo on “Pretrial Agreements” dated 13 Sep 01 (revised 5 Jul 06).)  While RCM 705(b)(2)(D) specifies that a pretrial agreement can include that the Government will present “no evidence as to one or more specifications. . .” the list in RCM 705(b) is not exclusive.  Should the parties agree that the Government CAN proceed (present evidence) on the offenses to which the accused is pleading Not Guilty (or the greater offense, if the accused is pleading Guilty to an LIO), the PTA MUST address that issue.  If the parties agree the Government can go forward, but that is not written into the pretrial agreement, there is a sub rosa agreement.

As a practical matter, the MJ will ask the accused “[D]oes this agreement [the Offer and the Quantum] contain all the understandings or agreements that you have in this case?”  The MJ will also ask counsel “[A]re [the Offer and the Quantum] the full and complete agreement in this case and are you satisfied there are no other agreements?”  (See DA Pam 27-9, Military Judges’ Benchbook, page 21.)  If the PTA does not address what is to happen to the offenses to which the accused is not pleading Guilty as charged, how are you going to answer those questions?

For a good case discussing sub rosa agreements, see US v. Rhule, 53 MJ 647 (ACCA 2000).  

� Found at http://education.yahoo.com/reference/dictionary/entry/sub%20rosa.





