11 Jul 01

One Judge’s Thoughts:  Post-trial Conduct

     We have all read United States v. Cruz and are aware of the prohibitions in Article 13 about pretrial punishment.  We all train soldiers at all levels to be sensitive to the sacred position of the presumption of innocence in our system of justice.  We would all like to believe that Cruz-type public humiliations are a thing of the past.

     I commend a couple of recent cases for your review.  In United States v. White, 54 MJ 469 (2001) and United States v. Erby, 54 MJ 476 (2001), the Court of Appeals for the Armed Forces clearly held that they have the jurisdiction to “determine . . . if the adjudged and approved sentence is being executed in a manner that offends the Eighth Amendment or Article 55.”  While the Court in White found no violation, the Court in Erby directed further fact-finding.  In both cases, the Court made it clear that they will evaluate the post-trial conduct of parties toward the convicted soldier.

     In an unpublished Army Court of Criminal Appeals case, United States v. Myers, Army 9800035 (16 May 2001), the Army Court also determined it had jurisdiction to address the post-trial treatment of a convicted soldier.  In this case, Myers’ battalion commander previously had issued guidance that battalion soldiers should witness the removal from the unit of any soldier convicted by a court-martial and sentenced to confinement.
  After his trial, while Myers was waiting in his orderly room for transfer to the confinement facility, three company formations appeared outside.  In front of these assembled formations, the accused was leaned spread-eagled on a wall, frisked, addressed loudly and roughly by the MPs, and finally placed in hand and leg irons.  After Myers was lead away, those in charge of the formations told their soldiers “Learn from what you’ve seen and don’t let it happen to you.  Violating the law brings the consequence of going to jail.”  

     Although the Court did not find a violation of the Eighth Amendment or Article 55, two lessons can be gleaned from these cases:

a) First, post-trial treatment of the convicted soldier will get appellate scrutiny.

b) Second, regardless of whether the Courts find violations of the Eighth Amendment or Article 55, the Army Court said that “any commander thinking about post-trial ‘deterrence formations’” should heed the Court of Military Appeals’ comments in United States v. Gerke, 21 MJ 300 (CMA 1985):

[Even though the conduct strictly might not violate the Eighth Amendment or Article 55, the conduct may] raise questions about the leadership and judgment of the commanding officer. 

Be warned.  ACCA and CAAF are watching.  Don’t get eaten by the dinosaur.

� The Court found that the commander’s intent was to deter others from criminal activity, not to punish the convicted soldier.  





