9 Jul 01

One Judge’s Thoughts:  Pleading Drug Offenses.

     Some drugs have street names with which those in military justice become too quickly familiar.  However, this familiarity sometimes breeds contempt for proper pleading of drug offenses.

     Article 112a of the UCMJ prohibits the wrongful use, possession, manufacture, distribution, importation into the customs territory of the U.S., exportation from the U.S., or introduction into an installation, vessel, vehicle or aircraft used by or under the control of the armed forces any of three categories of substances:

a) Specified drugs (opium, heroin, cocaine, amphetamine, lysergic acid diethylamide, methamphetamine, phencyclidine, barbituric acid and marijuana, and any compound or derivative of any such substance);

b) Any substance not listed in a) above that is listed on a schedule of controlled substances prescribed by the President for the purposes of this article; and 

c) Any other substance not specified in paragraphs a) or b) above that is listed in Schedules I though V of section 202 of the Controlled Substances Act.

     The President has listed certain drugs as controlled substances under b) above, in paragraph 37c(1) of the MCM.  That list contains the same drugs as listed in the statute, but also includes phenobarbital and secobarbital.

     Thus, when drafting charges, counsel can use the common name of the drug if it is listed in either the statute (paragraph a) above) or in the President’s schedule in the MCM (paragraph b) above).  For these drugs, it is not necessary to include the language “a schedule __ controlled substance” at the end of the charge.

     HOWEVER, if the drug is NOT listed by name in either a) or b) above, counsel need to look at the schedules to see if the drug is listed.  Most drugs are NOT listed by common names; you will not find “Ecstacy” as a “substance . . . listed in schedules I through V. . . .”  You will, however, find 3,4-methylenedioxymethamphetamine (MDMA), the chemical name for Ecstacy.  Because this chemical is one that is prohibited only because of its listing in schedules I though V, counsel need to add the language “a schedule __ controlled substance” at the end of the charge.  

     Consider it this way:  If you just allege “Ecstacy” -- how will you (as the TC) respond to the defense challenge that i) “Ecstacy” is not a drug in category a) or b) above; ii) therefore, to be prohibited under Article 112a, it must be in paragraph c) above, that is “listed” on one of the schedules; iii) “Ecstacy” (the term alleged) is not “listed” in one of the schedules; and iv) the spec does not state an offense because, in addition, you have not alleged it is listed as a controlled substance in schedule I though V. 

     OK, now you’ve alleged the chemical name: methylenedioxymethamphetamine. Although a little chemistry knowledge is a dangerous thing, I would be willing to bet that “methylenedioxymethamphetamine” is a chemical compound different than “3,4- methylenedioxymethamphetamine.”  At a minimum, the former is not listed in Schedule I, the latter is.  What a difference a couple of numbers can make.

     Such nitnoid details may seem unimportant (“Come on Judge, we all know that Ecstacy is 3,4- methylenedioxymethamphetamine.  So what if the spec just says Ecstacy.”), but such details are fodder for needless appellate litigation that can be cured prior to preferral.  

     The mantra holds true here as well – follow the sample specs, FOLLOW THE SAMPLE SPECS, FOLLOW THE SAMPLE SPECS!!  Remember, the DC is going to try to make you live with what you do at preferral.

