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One Judge’s Thoughts:  Motions to Compel Production of Witnesses

Any motion to compel production of witnesses must contain at least two attachments:  


a) The Request for Production of witnesses and 


b) The Response to that Request.


The starting point to analyze any motion to compel production of witnesses is the Request for Production itself.  RCM 703(c)(2)(B) sets out the requirements for such Requests, for both merits / motions and sentencing witnesses.  Those Requests must contain:


a) Name; 


b) Telephone number (if known);

c) Address or location of the witness such that the witness can be found upon the exercise of due diligence; and either 

d) A synopsis of the expected testimony of the witness sufficient to show relevance and necessity (for merits / motions witnesses); or 


d) A synopsis of the expected testimony of the witness and the reasons why the witness’ personal appearance is necessary under the standards in RCM 1001(e)(2) (for sentencing witnesses).


As there are different standards, the Request should identify whether a particular witness is a merits or a sentencing witness.


Typically, the problem comes from the synopsis.  Generally, a synopsis that says the witness will talk “about” or “concerning” a certain subject will be insufficient.  As the CAAF noted in United States v. Rockwood, 52 MJ 98 at 105 (1999), more is required:

[T]he requirement of RCM 703(c)(2)(B)(i) for a synopsis of expected testimony is not satisfied by merely listing subjects to be addressed; rather, it must set out what the witness is expected to say about those subjects.
Absent a sufficient Request, any motion to compel risks summary denial and is wasting judicial time.  (Many times, had the complete proffer been in the Request initially, the witness would have been produced and a motion to compel would not have been necessary.)


During any motion to compel production of a witness, the party seeking production should be prepared to show how the above requirements were met in the Request itself.


Finally, competent pretrial investigation dictates the party requesting the witness has actually talked to the witness before filing the motion to compel production, and certainly before appearing in court on the motion to compel production.  Absent this, any motion to compel production risks summary denial and is wasting judicial time.
