8 Dec 06
One Judge’s Thoughts:  MRE 412 and Sentencing

There appears to have been some confusion on the application of MRE 412 to the sentencing phase of the trial.  BLUF:  It applies during sentencing.  US v. Fox, 24 MJ 110 (CMA 1987)
; MRE 101(a); MRE 1101; RCM 1001(b); and RCM 1001(c)(3).  

When analyzing the admissibility of sentencing evidence, the starting point is always RCM 1001(b) for the Government and RCM 1001(c) for the Defense.  No evidence is admitted during sentencing unless it passes FIRST through these RCM 1001 gates.
  However, once through the initial RCM 1001 screen, the evidence must also be admissible under the “normal” Military Rules of Evidence (unless those Rules in general have in some manner been rendered inapplicable – RCM 1001(c)(3)).  A typical example would be a Defense objection to Government evidence: “It may be aggravation under RCM 1001(b)(4) Judge, but it still inadmissible under MRE 403.” 
Clearly, the “pigeon holes” in RCM 1001(c) for the Defense are much larger than the particularized ones in RCM 1001(b) for the Government.  “Mitigation” is anything that would serve to lessen the punishment – pretty broad.  

Assume the accused has been convicted of a sexual offense (rape, carnal knowledge) to which MRE 412 applies (remember that although the heading to MRE 412 says “Nonconsensual sexual offenses”, that Rule does apply to the “consensual” offense of carnal knowledge.  US v. Banker, 60 MJ 216 (2004).  On sentencing, the Defense seeks to offer that prior to the offense of which the accused has been convicted, the victim was (extremely) sexually active.  Admissible?  It depends.

First, does it make it past the RCM 1001(c) gate?  Likely not.  The unchaste character of the victim is not a matter that might legitimately serve to lessen the punishment.  For a truly nonconsensual offense like rape, the Court of Military Appeals in Fox said: “Certainly, an unchaste woman has just as much right to be protected from nonconsensual sexual assaults or abuse as a chaste woman.”  Although it might be arguable for a carnal knowledge offense, consider the reason consent is not a defense to carnal knowledge – because the victim, due to age, is legally incapable of consenting.  Thus an argument similar to that made in Fox would apply.

Assume that by some manner, the evidence survives the RCM 1001(c) screening.  Does it pass MRE 412 muster?  If the evidence is offered to show the alleged victim “engaged in other sexual behavior” it is covered by MRE 412.  Clearly, that is why the Defense is offering the evidence, so it is barred by MRE 412, unless it falls within one of the exception to that bar in MRE 412(b).  

Is it offered to prove the accused is not “the source of semen, injury or other physical evidence?”  No, so it is not admissible under MRE 412 (b)(1)(A).
Is it offered to prove consent?  No, we are in the sentencing phase.  For rape (where consent is a defense), the accused has been convicted and consent is no longer an issue.  For carnal knowledge, consent was never an issue.  Thus, the evidence is not admissible under MRE 412(b)(1)(B).  
Is it constitutionally required under MRE 412(b)(1)(C)?  The defense will need to show that it is relevant, material and favorable, just like any other MRE 412 evidence.  Unless the Government has opened the door by either stating or implying the victim was somehow traumatized by the carnal knowledge, it would be difficult for the Defense to carry this burden.
 
Even if the Defense is able to make it over those hurdles, the evidence must still clear MRE 412(c)(3) and MRE 403.

Counsel should not assume MRE 412 does not apply in sentencing.  There are many steps to satisfy before seeking admission of MRE 412 evidence on sentencing; pretrial preparation / analysis is key (is it is to the rest of the trial).  
� Note that the Navy-Marine Court of Criminal Appeals in US v. White, 62 MJ 639 (NMCCA 2006), review denied, __ MJ ___ (13 Oct 2006) litigated the application of MRE  412 to sentencing in a carnal knowledge case.  Although factually different from the situation we address here, that they applied MRE 412 to sentencing in a carnal knowledge case is the point to be learned from that case.


� See US v. Tanner, 63 MJ 445 (2006) in which the Court of Appeals for the Armed Forces made it clear that on sentencing, admissibility is analyzed under RCM 1001 and not under MRE 404(b).  Unless the evidence is first admissible under RCM 1001, it is not admissible on sentencing.  


� The Court noted in Fox that the unchaste character of the victim might make it through the RCM 1001(c) gate if the Government had argued the victim was somehow traumatized or injured by the sexual contact.  This would logically arise more in the carnal knowledge situation.  Then, the evidence would not be considered mitigation, but would be rebuttal evidence under RCM 1001(c)(1): “[M]atters in rebuttal of any material presented by the prosecution. . . .”


� Thus, NOTE 6 to Instruction 3-45-2 in DA Pam 27-9, Military Judges’ Benchbook may be misleading.  The circumstances under which the unchaste character of the victim would be admissible on sentencing would be limited.





