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One Judge’s Thoughts:  Impeachment and the accused.

     Seasoned defense counsel will look for ways to put their case on without doing the same with the client.  Sometimes, this includes submitting the accused’s out of court statements.  

     Defense counsel should be wary of United States v. Goldwire, 55 MJ 139 (2001).  In that case, the CAAF looked at whether the defense had placed the accused’s character to truthfulness in issue, even though the accused had not taken the witness stand.  How, you say?  Read on.

     During the government’s case in chief, the TC offered the accused’s earlier statements to law enforcement as a party admission under Mil. R. Evid. 801(d)(2)(A).  Seeing an opportunity, the defense then cross-examined the law enforcement agent about favorable parts of the same statement.  When the government called a witness to testify as to his opinion as to the accused’s character for truthfulness, the defense objected.  In the defense view, the accused’s character for truthfulness was not at issue.  After all, the accused had not taken the stand to become a witness (subjecting himself to Mil. R. Evid. 608).  Likewise, he could not be impeached under Mil. R. Evid. 806 because offering the exculpatory parts of the accused’s statement was not hearsay, but merely an exercise of the “rule[s] of completeness.”  

     Unfortunately for the defense, the CAAF disagreed: 

When the defense affirmatively introduces the accused’s statement in response to the prosecution’s direct examination, the prosecution is not prohibited from impeaching the declarant under Mil.R.Evid. 806.  

Taking a practical approach, the CAAF said the defense certainly DID want the accused’s out-of-court statement considered for its truth, making it functionally hearsay and thereby within the bounds of Mil. R. Evid. 806.  The government witness testifying that, in his opinion, the accused was not truthful, was proper.

     Goldwire gives defense counsel one more landmine to consider when planning trial strategy.

