4 Sep 08
One Judge’s Thoughts:  How Not to Challenge Credibility
There are a number of ways legitimately to challenge the credibility of a witness (more on that later).  However, let’s look at one way you cannot do so.

Consider this scenario.  You have a witness who testified to “X.”  On direct examination, your opposition’s witness later testified to “not X.”  You know that most decent folks are reluctant – particularly in public – to call another person a liar.  So, you conclude it should be a very effective advocacy tactic to ask your opponent’s witness on cross-examination: “So, when [my witness] testified to ‘X,’ you’re saying he lied, correct?”

The effectiveness of this as an advocacy technique aside, this is an improper question.  See US v. Jenkins, 54 MJ 12 (2000).  While you can use specific authorized methods to challenge the credibility of a witness, you cannot ask a witness to opine in this manner on the credibility of another witness.
  Essentially by this question you are asking your opponent’s witness to act as a human lie detector and thereby invade the province of the fact finder.  While you can provide the members with reasons to question the credibility of a witness, it is up to the members to draw their own conclusions regarding credibility.  Another witness’ conclusion doesn’t help and is improper.       
� Certainly you can ask witnesses their opinion of another witness’ character for truthfulness or their knowledge of that witness’ reputation regarding his or her character for truthfulness (see MRE 608(a)), subject to the limitations in that rule.  





