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One Judge’s Thoughts:  Findings, Sentencing and the “Good Soldier”

Your SDC just gave you a challenge.  An E-7 platoon sergeant (senior clients generally are high-maintenance) has been charged with coming up hot for marijuana.  You have talked to your client and have taken a trip to the unit to do some basic investigation.  From what you can tell (and the TC has frankly admitted it’s true), your client has done absolutely nothing wrong prior to this incident -- except an Article 15 for shoplifting a candy bar from the PX during basic training 15 years ago.  Everyone in the unit loves him and thinks even more of him because he overcame his initial problem.  For details, your client has a Soldier’s Medal for helping motorists trapped in a collapsed freeway during the San Francisco earthquake,
 he has a letter of commendation from the local mayor for spending an entire weekend (without food or sleep) filling sandbags for local residents when the river flooded last year, and he has max’d his PT test and fired expert on his weapon every time for the last eight years.  He also has top blocks and glowing language on every single NCOER ever given to him.

You have read the language in RCM 1001(c)(1)(B) about “particular acts” and can’t wait to blast the Government with all the juicy specifics at sentencing (if you have to go that far).  But you also recall being told that it is also a good idea to put on your sentencing evidence during the findings portion of the case, too.  What should you do?

First, remember that different rules govern the admissibility of evidence at different stages of the trial.  You have to know the rules before deciding when to offer this information and in what form you will offer it.

Findings

When you ask your client how this could happen, he shrugs and says “Sir, I have no earthly idea.”  You’ve looked at the chain of custody; nothing.  You’ve talked to the lab folks; nothing.  What’s left, you say?  How about the “good soldier” defense.

Generally, evidence of a person’s character is not admissible to show that the person acted in conformity with that character on a particular occasion.  MRE 404(a).  However, the accused CAN offer evidence of a character trait that is “pertinent” to the charged offense to show that the accused did act in conformance with that character trait.  MRE 404(b)(1).

The power of character evidence cannot be underestimated.  The Supreme Court long has recognized that, in some circumstances, character evidence alone “may be enough to raise a reasonable doubt of guilt,” as “the jury may infer that” an accused with such a good character “would not be likely to commit the offense charged.”  

United States v. Gagan, 43 M.J. 200 (1995)(citations omitted).  See also DA Pam 27-9, Military Judges’ Benchbook, paragraph 7-8-1.

What is a “pertinent” character trait?  It is generally a character trait that is relevant to the charged offense.  According to Professors Saltzburg, Schinasi and Schlueter, the term “pertinent” is roughly equivalent to the legal term “relevant.”  Military Rule of Evidence Manual, p. 525-26.  For example, truthfulness might be a pertinent character trait for a charge of false swearing, but not for a charge of assault consummated by a battery.  Those scholars have said that “good military character” can be a pertinent character trait to “virtually any offense a service member is charged with.”  Id. at 526, n. 58; see generally United States v. Wilson, 28 M.J. 48 (CMA 1989).  Specifically, the Court of Military Appeals has held it pertinent to a drug charge under 112(a).  United States v. Belz, 20 M.J. 33 (CMA 1985).  

If you, as the DC, choose to offer this “good soldier” defense on the merits, how do you go about it?  Under MRE 405(a), you prove it by opinion or reputation evidence, NOT BY SPECIFIC ACTS OF CONDUCT (except in very limited circumstances under MRE 405(b)).  Remember that the witnesses must have a sufficient foundation to testify about their opinion of the accused’s character, or his reputation for that character in the community. See United States v. Breeding, 44 M.J. 345 (1996) for a good discussion of those foundational requirements.

If you decide that you will offer this “good soldier” defense, keep in mind the Government’s ability to respond to it.  The defense holds the key to the character door – if you don’t open it, the Government can’t attack your client’s character.  The Government’s ability to attack your client’s character is also limited to HOW FAR you open the door.  Under MRE 405(a), the Government can cross-examine the witnesses on relevant specific instances of conduct.  The more narrow the character trait offered by you under MRE 404(a)(1), the more narrow the range of specific instances of conduct that will be relevant to that character.
  However, “good military character” is about as broad a character trait as possible; by offering this character evidence, you kick the character door open as wide as possible for the Government’s specific instances on cross-examination. 

To recap, you as the DC can offer a pertinent character trait in the accused’s defense at trial.  The character trait must be relevant to the charged offense and even then you can only use opinion or reputation evidence to prove it; no specific acts (except in very limited circumstances).  When you do offer this evidence, the Government can cross-examine the witnesses about relevant specific instances of conduct; the wider the character trait offered, the wider the range of allowable specific acts on cross-examination.  The purpose of allowing this kind of cross-examination is to test the basis of the witness’s knowledge.

In this case, you know the only dirt on your client is the shoplifting, so you are comfortable offering the “good soldier” defense.  You’d love to tell the members about the reason for your client’s Soldier’s Medal (Note: “why does the MJ always ask me at the 802 before trial if my client is wearing all of his decorations?”) and the other specific acts, but you know you can’t do that now.  You call a raft of witnesses to give their opinions about his good military character, and their knowledge about his reputation in the unit for the same
 (NOT their “opinions about his reputation”).  Disappointed, and thinking he’ll look foolish for asking “did you know the accused shoplifted a candy bar 15 years ago” when all the witnesses already know about it, the TC decides not to ask about the specific instance on cross-examination – although he could.
  

The TC does say “Mr. Witness, you just testified that the accused has good military character – in essence is a good soldier.  Would a good soldier use marijuana?”  Immediately you object to which the MJ responds “Basis?”  You tell the MJ the Government is not allowed to ask guilt-assuming questions on findings – whether he did it is, after all, what we’re trying to determine on findings.  The MJ sustains your objection.  United States v. Brewer, 43 M.J. 43 (1995).

Sentencing - Government

Despite your best efforts, your client was convicted as charged.  You now move to sentencing, where the rules are a bit different.

The Government goes first.  They have five “pigeon-holes” into which they must fit their evidence to be admissible – RCM 1001(b)(1)-(5).  If the evidence does not fit into one of these “pigeon-holes” it does not come in on sentencing.
  Let’s discuss the two of the most frequently used – RCM 1001(b)(4) and (b)(5).

The Government is allowed to offer aggravation evidence under RCM 1001(b)(4) when that evidence “directly relate[s] to or result[s] from the offense[] of which the accused has been found guilty” (RCM 1001(b)(4)).  If such evidence existed, the Government could offer evidence as to the impact on the unit of the accused’s drug use (maybe he was hospitalized for the use and the unit was without a PSG for a day or two) or the cost to the Army of the hospitalization.

Now the TC decides he wants to offer the shoplifting under RCM 1001(b)(4); does it come in?  No.  Although the TC could have asked the “have you heard” question about it on findings given the “good soldier” defense, it is NOT admissible as aggravation evidence; the TC will not be able to show that the shoplifting was a direct result of or relates to the drug use of which your client was convicted.
  

The TC may also offer evidence of rehabilitative potential, through opinion testimony of witnesses.  RCM 1001(b)(5).  Because the opinion of rehabilitative potential involves the witness’s opinion on the accused’s ability to become a productive member of society – not just whether he should stay in the Army – the witness must have sufficient knowledge of the accused to render such an opinion.  It is up to the TC to lay the foundation for the opinion.  The TC must establish that the witness knows the accused more than just a face in formation twice a day.  Absent a sufficient foundation, the opinion testimony is inadmissible.

To avoid definitional problems, counsel should get into the habit of offering this evidence one of two ways.  After laying a sufficient foundation for the opinion, counsel can ask the witness “Do you recall reading the definition of rehabilitative potential in the Manual for Courts-Martial?  Using that definition as applied to all you know about the accused, what is your opinion as to the accused’s rehabilitative potential?”  As an alternative, the TC could read the definition from the MCM to the witness and then ask the witness to apply that definition when rendering his opinion.  These two methods avoid any potential that the witness may be giving an opinion as a euphemism for discharge.

In summary, the Government must be prepared to tell the MJ under which of the five “pigeon-holes” in RCM 1001(b) the proffered evidence is admissible.  If offered under RCM 1001(b)(4), the evidence must directly relate to or result from the offense of which the accused was convicted.  If offered under RCM 1001(b)(5), the opinion evidence must have a sufficient foundation and must relate to rehabilitation potential as a member of society, not just the Army.

Sentencing – Defense


As mentioned previously, the Defense can request that the Rules of Evidence be relaxed for them when the defense presents its case on sentencing.  That request is not without risk, however and as with character evidence on findings, the defense holds the key to relaxing the Rules.  If the military judge grants the defense request for relaxed Rules during the defense case, the military judge may relax the Rules during rebuttal to the same degree.  RCM 1001(d).  While the Government may not be able to offer some hearsay evidence in their case in chief on the merits, should the defense relax the Rules and the Government offers it in rebuttal, it may come in.


In addition to the potentially relaxed Rules of Evidence, the evidence the defense may offer must fit into “pigeon-holes” much larger than those for Government evidence.  The Defense evidence must be in rebuttal to what the Government presented (RCM 1001(c)), in extenuation (RCM 1001(c)(1)(A)) or in mitigation (RCM 1001(c)(1)(B)).  Let’s focus on the latter.

While the DC really wanted to be able to tell the members about the details of what a great person the accused was on the merits but couldn’t, he CAN during sentencing.  RCM 1001(c)(1)(B) does not limit the defense to opinion or reputation, but allows the defense to admit “particular acts of good conduct or bravery and evidence of the reputation or record of the accused . . . for . . . any other trait that is desirable in a service member.”  This language is sufficiently broad to allow nearly all praise-worthy information about specific acts of the accused’s conduct to be admitted into evidence.  In this case, the Soldier’s Medal citation, the letter of commendation from the mayor, the PT and range scores and the accused’s NCOERs all are admissible, commonly in the form of an “attaboy” book.

Conclusion


When planning your case strategy, understand the Rules of the Evidence and the Rules for Courts-Martial that apply to each phase of the trial.  Knowing what you can do – and more importantly what your opponent can do in response – will go a long way in making your case presentation much more effective at trial.

� This comment was originally drafted prior to arrival of the excellent article by Randall D. Katz and Lawrence D. Sloan, In Defense of the Good Soldier Defense, 170 Mil. L. Rev. 117 (December 2001).  The reader is referred to this article for additional information on the “good soldier” defense.


� Lore of the Corps: An Army JAG officer, LTC Stephen Parke, actually has this award for this reason.


� For a good overall discussion of the character defense, see United States v. Brewer, 43 M.J. 43 (1995).


� Typically, the Government will ask the Defense character witness if he or she “has heard” or “is aware” of “salient facts or events that logically bear upon the character trait in issue.”  United States v. Brewer, 43 M.J. 43 at 46 (1995).  Restating the language from MRE 405(a), the Air Force Court of Criminal Appeals characterized those cross-examination questions as limited to “relevant facts bearing on the trait at issue. . . .”  United States v. Pruitt, 43 M.J. 864 (A.F.C.C.A. 1996), aff’d 46 M.J. 148 (1997).    


� See separate memo Findings, Sentencing and the Good Soldier -- Part II for what to do if the witness you need is not readily available.  MRE 405(c).  


� Keep in mind here that the Government can ask about the shoplifting – the underlying misconduct – not the Article 15 itself, which was the Government’s response to the misconduct.  United States v. Robertson, 39 M.J. 211 (CMA 1994).  That is a discussion for another day.  Even if the TC did ask, he’s stuck with the answer – no extrinsic evidence of that specific act is allowed.  Id. 


� The Government’s evidence must also be in the proper form – for example, nonhearsay – and it must pass MRE 403 muster.  While the Defense can ask for the Rules of Evidence to be relaxed for them (RCM 1001(c)(3)), they are not initially relaxed for the Government. 


� On the other hand, discussions of Weatherspoon and other foundational requirements for another day, the TC COULD offer the Article 15 under RCM 1001(b)(2).  Here, the Article 15 comes in as evidence of the underlying misconduct and the accused’s character of prior service – in contrast to the Article 15’s inadmissibility on findings.
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