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One Judge’s Thoughts:  Findings, Sentencing and the “Good Soldier” – Part II

You have decided that you want to put on the “good soldier” defense, and you have searched for a way to get the specific instances of conduct in front of the members on findings.  Clearly, MRE 405(a) does not help, and MRE 405(b) does not apply (see generally United States v. Schelkle, 47 M.J. 110 (1997) – “good soldier” defense is not a defense with elements, but is a “defense” which seeks to negate an element or elements of the offense charged).  What about MRE 405(c)?

The Drafters of the Military Rules of Evidence recognized that the military is a far-flung organization and that live witnesses to give relevant and admissible reputation or opinion testimony might not be readily available.  Military Rule of Evidence Manual, 4th Edition, p. 573-74.  To prevent loss of relevant information, the Drafters included MRE 405(c), as an alternate means of getting “good soldier” information to the factfinder when live witnesses are unavailable.
  In United States v. Vanderlinder, 20 M.J. 41 (CMA 1985), the Court of Military Appeals said that performance reports could fall under the “other written statements” provision of MRE 405(c).  However, the Court was equally clear that any specific acts mentioned in those reports were inadmissible under MRE 405(a).  

If counsel do seek to admit “other written statements” such as performance reports under MRE 405(c), be aware that the military judge is vested with a good amount of discretion on how and whether the admit those other written statements.  As possible alternatives, the military judge could allow the unredacted documents into evidence but instruct the members they are to disregard the specific acts contained therein.  The military judge could also require that the documents be redacted prior to admission.  Finally, the military judge could deny admission entirely and require the parties to present a stipulation of fact as to the non-specific acts information contained in the documents.  

Which alternative happens in your case will be a function of what information is in the documents and the preference of the military judge.  Counsel would be wise to bring such issues to the military judge’s attention as early as tactically possible.  

� Keep in mind that MRE 405(c) provides an alternate method of proof – it does not provide an additional rule of admissibility for specific acts.  United States v. Vanderlinder, 20 M.J. at 46.
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