Evidence and the Ethics of Advocacy
     In preparation for trial, most counsel look at the Rules for Courts-Martial, the Military Rules of Evidence and case law.  Many consult Imwinkelreid
 and some thumb through Saltzburg, Schinasi and Schlueter
.  When preparing for trial, how many trial advocates look at Army Regulation 27-26
?    

The Facts

     Assume these basic trial facts.  Counsel is preparing his case and knows that certain testimony would greatly increase his chances for success.  The problem is, he also knows that the testimony is hearsay and he doesn’t have an exception to cover the situation.  Lucky for him, he knows that his opposition is not that schooled in the fine points of the Military Rules of Evidence.  Counsel thinks that he’ll most likely be able to finesse the testimony in without drawing an objection from the opposition.  

     Fast-forward to the day of trial.  Counsel has presented the bulk of his case and all is going well.  There have been very few objections from the opposition, most based on the form of the question rather than evidentiary concerns.  Counsel thinks the time is right to try to slide the hearsay evidence in so he asks the key witness the hearsay question.  As he had hoped, there is no objection.  Counsel is pleased with himself for getting the testimony in; after all, you snooze, you lose, right?

Ethical Considerations

     Sure, an objection from opposing counsel is usually a predicate for keeping evidence out.
  But that is not the end of the story.  Does Counsel’s “strategy” for admission of the hearsay testimony have any ethical implications?  Yes.

     All counsel at courts-martial are governed by the Army ethics rules
.  AR 27-26, Rule 3.1 prohibits counsel from “assert[ing] . . . an issue” without a good faith, non-frivolous, basis for doing so.  AR 27-26, Rule 3.4(e) also prohibits counsel from “allud[ing] to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence. . . .”  Read together, these provisions provide adequate support for the contention that offering evidence knowing there is no rule of evidence supporting admission is not permitted.

     AR 27-10, paragraph 5-8(c)
 applies the American Bar Association Standards for Criminal Justice to court-martial practitioners.
  

     The ABA Standards address this issue directly.  They indicate that counsel – Government or Defense – “should not knowingly and for the purpose of bringing inadmissible matter to the attention of the judge or jury offer inadmissible evidence, [or] ask legally objectionable questions. . . .”
  The Commentary to these Standards make clear that it is often the question itself that poses the problem the rules of evidence were designed to prevent.  The mere offer of inadmissible evidence often leaves opposing counsel with no clear remedy and could result in a mistrial.
 

     Just as counsel should be prepared, during voir dire, to tell the military judge why the question asked helps them in the intelligent exercise of challenges, counsel should also be prepared to tell the military judge under what rule of evidence the offered evidence is admissible.  Not only is banking on the inattention of the opposition not a theory of admissibility, it comes far closer to ethical entanglements than any trial advocate should want to come.

� David A. Schlueter, et al., Military Evidentiary Foundations, Second Edition (2000).


� Stephen A. Saltzburg, et. al., Military Rules of Evidence Manual, Fourth Edition (1997).


� Army Regulation 27-26, Rules for Professional Conduct of Lawyers (1 May 1992)(hereinafter AR 27-26); Rule for Court-Martial 109 (hereinafter R.C.M.); Army Regulation 27-10, Military Justice, (20 August 1999)(hereinafter AR 27-10).  Combined, these authorities will be referred to as the Army ethics rules.  Although the Joint Ethics Regulation (JER) does not directly cover trial work as set out in the facts here, all Judge Advocates should also be aware that their conduct is also governed by the JER.   


� Military Rule of Evidence 103 (hereinafter Mil. R. Evid.).


� This includes military trial counsel, military defense counsel, and civilian defense counsel.  AR 27-26, paragraph 1 and Rule 8.5; R.C.M. 109; AR 27-10, paragraph 5-8(a).  Although beyond the scope of this note, all counsel also should recognize that they also are governed by their licensing state’s ethical rules (AR 27-26, Rule 8.5(f)).  For example, the Oregon Code of Professional Responsibility (in addition to containing provisions similar to AR 27-26, Rules 3.1 and 3.4(e)) contains DR 7-106(C)(7) which states:





DR 7-106 Trial Conduct.


* * * 


(C)In appearing in the lawyer’s professional capacity before a tribunal, a lawyer shall not:


* * *


Intentionally or habitually violate any established rule . . . of evidence.


Oregon Code of Professional Responsibility, as approved by the Oregon Supreme Court, January 20, 2000.


(Although the Oregon State Bar has informally advised that military attorneys licensed in Oregon that should their conduct comply with the military rules of ethics, they will not be subject to discipline under the Oregon Code of Professional Responsibility, other states have not done so.  Oregon Informal Ethics Opinion 88-19.)


� These provisions are based on the American Bar Association Model Rules of Professional Conduct (Model Rules).  The 1999 edition of the Model Rules is available electronically at www2.cornell.edu/cgi-bin/foliocgi.exe/modelrules.  The Comments to both the Model Rules and AR 27-26, Rule 3.1 indicate that:


The law, both procedural and substantive, establishes the limits within which an advocate may proceed.  


* * * 


[An] action is frivolous . . . if the lawyer is unable either to make a good faith argument on the merits of the action taken or to support the action taken by a good faith argument for an extension, modification or reversal of existing law.


� “Judges [and] counsel will comply with the American Bar Association Standards for Criminal Justice (current edition) to the extent they are not inconsistent with the UCMJ, MCM, directives, regulations, or rules governing the provision of legal services in the Army.”


� American Bar Association Standards for Criminal Justice, Prosecution Function and Defense Function, Third Edition (1993) (hereinafter ABA Standards).  Although ABA Standards 3-1.1 and 4-1.1 indicate that the ABA Standards are “intended to be used as a guide to professional conduct and performance” (emphasis added), AR 27-10, paragraph 5-8(c) makes compliance with the ABA Standards mandatory.  The ABA Standards are available electronically at � HYPERLINK "http://www.abanet.org/crimjust/stndards/home.html" ��www.abanet.org/crimjust/standards/home.html�. 


� ABA Standards, Prosecution Function, Standard 3-5.6; ABA Standards, Defense Function, Standard 4-7.5.


� Commentary, ABA Standards, Prosecution Function, Standard 3-5.6; ABA Standards, Defense Function, Standard 4-7.5:


The mere offer of known inadmissible evidence or asking a known improper question may be sufficient to communicate to the trier of fact the very material the rules of evidence are designed to keep from the fact finder.  Moreover, the damage may only be emphasized by an objection to the evidence so that the offer of inadmissible matter may leave opposing counsel with no effective remedy.  This practice and the similar tactic of arguing to the bench or making comments on or off the record in a manner calculated to influence the jury clearly are improper. Such conduct may indeed be grounds for declaring a mistrial or granting a new trial. 





