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One Judge’s Thoughts: Chain of Custody

If you read the OJT on Admitting Real Evidence, you know that the chain of custody is critical for some evidence.  Who is – and more importantly, who should NOT be in the chain of custody -- is the subject of this OJT.


Anyone in the chain of custody of evidence – that is, anyone who physically handles and has responsibility for the control, safeguarding and transfer of evidence – is subject to being called as a witness at trial.  To the extent that the person is also a trial participant, that could cause problems.


For example, the court reporter is disqualified from acting as a court reporter when also a witness in the trial.  See RCM 502(e)(2).  Likewise, testifying as a witness at trial places counsel’s further participation in the trial in jeopardy.  (See generally United States v. Baca, 27 MJ 110 (CMA 1988); United States v. Hartzog, 1992 CMR LEXIS 791 (AFCMR 1992); and AR 27-26, Rules of Professional Conduct for Lawyers, Rule 3.7).  


Thus, it should go without saying that the court reporter and the counsel should NEVER place themselves in the chain of custody.  They should NEVER sign for evidence prior to trial.  This rule should be non-negotiable.  

