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One Judge’s Thoughts: Care and Feeding of Civilian Counsel

Let’s assume you were planning a vacation to Australia.  You’ve made the flight and hotel reservations, arranged for a rental car, and planned your itinerary?  Query:  On which side of the road do they drive down under?

Just like you would want to know the rules of the road in a foreign country, civilian counsel need to know the rules of the road in courts-martial.  Military defense counsel play a big role in that education process.  Below are some (but by no means all) of the things a military defense counsel should consider when a civilian defense counsel is also on the case.
Rules of Practice Before Army Courts-Martial (Uniform Rules)

The Preamble to the Uniform Rules imposes an obligation on military defense counsel to provide a copy of the Uniform Rules to civilian counsel “immediately after such counsel is retained or made available.”  If military defense counsel don’t follow through on this obligation, they are setting the civilian counsel (and themselves) up for failure as all counsel – military and civilian alike – are required to follow the Uniform Rules.

For example:

a) Civilian counsel may be used to making oral motions – the Uniform Rules require that motions be in writing and follow a prescribed format.

b) Civilian counsel may not be used to submitting written voir dire questions to the military judge prior to trial.

c) Civilian counsel may not understand the form in which we make objections or the requirement to get the Court’s permission before making argument on an objection.

Manual for Courts-Martial (MCM)

At a minimum, military defense counsel must provide a copy of the MCM to civilian counsel.  Like no other single source, the MCM “explains” military law and practice.  Without it, civilian counsel may rely on their local civilian practice, which may differ significantly from our military practice.  
For example:

a) Civilian counsel may not be aware that certain motions must be made before the entry of the plea or who normally has the burden of proof in motions practice.

b) Civilian counsel may not understand the elements of the offenses charged or whether it is a general or specific intent offense (and thereby whether any mistake of fact needs to be both honest and reasonable or just honest).

c) Civilian counsel may not understand post-trial processing and the defense obligations thereunder.    

Military counsel: Would you go into court without an MCM?  Of course not, and you are familiar with its contents.  Civilian counsel generally don’t have your level of familiarity and need the MCM for advance review and study.
Military Judge  


Every military judge has his or her particular ways of doing business.  Local counsel are familiar with them; share that knowledge with the civilian counsel.  
Rules of Professional Conduct for Lawyers (AR 27-26)

While civilian defense counsel are subject to their state professional responsibility rules, while practicing in Army courts-martial, they are also subject to the provisions of AR 27-26 (see AR 27-26, paragraph 1 and Rule 8.5; RCM 109; and AR 27-10, paragraph 5-8(a)).  AR 27-26 is designed for military practice – some provisions therein may be foreign to civilian defense counsel.


Additionally, AR 27-10, paragraph 5-8(c) applies the American Bar Association Standards for Criminal Justice to court-martial practitioners.

For example:
a) Rule 1.1 Competence.  This rule requires that civilian counsel have the required legal knowledge reasonably necessary for representation.  This includes knowing the provisions of the Uniform Rules and the Manual for Courts-Martial.  “I don’t routinely practice in Army courts so I’m not familiar with your procedures” is certainly not a good explanation for trial a faux pas.
b) Rule 1.2 Scope of Representation.  This rule provides that the client makes certain decisions and the balance are left to counsel’s tactical judgment.  A civilian counsel needs to know what decisions are his and what decisions are the client’s.
c) Rule 3.3 Candor Toward the Tribunal.  Counsel practicing in courts-martial have certain disclosure requirements.  Additionally, with limited exceptions, counsel must not knowingly disregard the order of a court (such as deadlines contained in pretrial orders or the Uniform Rules).
d) ABA Standards for Criminal Justice, the Defense Function, Standard 4-1.3 Delays; Punctuality; Workload.  We all recognize that civilian counsel have other cases; however, those other cases must prevent the civilian counsel from being available to resolve the court-martial case for which retained in a reasonably expeditious manner.  See also AR 27-10, Rule 1.3 Diligence and Rule 3.2 Expediting Litigation.           
Case Law and Ineffective Assistance of Counsel

No defense counsel enjoys getting that call from the Defense Appellate counsel who “just has a few questions” about your case.  However, military counsel need to know how the courts view allegations of ineffective assistance of counsel when the accused is represented by a civilian and a military defense counsel.


In U.S. v. Boone, 44 M.J. 742, 746 n.2 (Army Ct. Crim. App. 1996)(on remand from the Court of Appeals of the Armed Forces (CAAF)), the Army Court of Criminal Appeals reminded military defense counsel that civilian counsel on the case does not mean the military counsel is “off the hook”:

We recognize the delicate situation military defense counsel confront when the client exercises his right to civilian defense counsel and also retains military counsel on the case. However, this case demonstrates why military counsel must not be lulled into inactivity and complete deference to their civilian counterpart. The presence of civilian counsel does not relieve military defense counsel of their professional and ethical obligations toward their client.

In its initial opinion in Boone at 42M.J. 308, 313 (1995) the CAAF said:

Where an accused is represented by both civilian counsel and detailed military counsel, the performance of defense counsel is measured by the combined efforts of the defense team as a whole.

Considering the above, a military defense counsel have a great incentive to make sure that his civilian colleague has all the assistance / information he needs for success. 

Military Customs and Courtesies


Many civilian counsel may not have much if any exposure to the military community (or some may have served in another branch).  Military counsel can help out by explaining even some seemingly simple things like recognizing rank and the correct manner of address.  These go a long way toward preventing the inadvertent damage to the client’s cause when the civilian counsel (an old Navy guy) refers to the O-6 president of an Army panel as “Captain.” 


This memo certainly does not cover all the aspects of dealing with civilian counsel – nor was it intended to do so.  However, I hope that it will provide some food for thought and result in better practice for all involved.
� The vast majority of civilian counsel with whom I have had the privilege of association have been professional in all aspects of their dealings in military courts-martial.  This memo is not designed to throw stones at civilian counsel – quite the contrary.  This memo is designed to highlight some of the responsibilities of both military and civilian counsel, with the goal of elevating even further the level of professionalism in our practice.


� They drive on the left – or wrong – side of the road.





