Suggestions from Military Judges in the Field

Preparation generally.  Don’t embarrass yourself and your client by being unprepared.  Take the time needed to do research.  The Military Judge (MJ) may begin to require you to draft proposed findings on a motion just to ensure you properly research issues and focus.  Don’t  make last-minute requests for experts and sanity boards.  Don’t ignore deadlines the MJ sets or that are set out in court rules.  Part of being a professional trial lawyer is the ability to multi-task and be ready for trial on time, every time, unless there is a bona fide emergency.  Use checklists.  Learn to listen and be a good listener.

Timeliness.  Be on time.  If the case is set for 0800, you must be ready to begin at 0800, not just then walking in the doorway with a pile of exhibits to be marked.

Pleadings:  Always compare the draft or charged specifications against the form specifications in the MCM or DA Pam 27-9, Military Judges’ Benchbook.   Plead only what is required, but ensure that you plead all that is required.  Ensure you include words essential to state an offense and words of criminality.  When alleging value, it generally is better to allege “more than $100.00,” rather than “3,789.23.”

Motions and responses.  Remember that your motion or response is not evidence.  You can use it as a means of presenting evidence, such as through an offered or attached stipulation or exhibit, or by calling witnesses.  Make sure your facts track the case law you cite as authority.

Procedure.  Memorize the correct oaths for members, the accused in a guilty plea, and witnesses.  Study the script boilerplate before trial and check personal data on the charge sheet, pretrial restraint and credit due, and maximum permissible punishments.  Make sure as to exhibits that you have made copies for opposing counsel, yourself, the MJ, court reporter (original), and members (if you want to publish it to them).  Ensure you tell the MJ when you have matters that need to be covered outside the members’ hearing (e.g., immunity/leniency grants or that as defense counsel, you plan to argue for a punitive discharge). 

Voir Dire.  When asking voir dire questions, be prepared for questions by the MJ to you as to how that question helps in the intelligent exercise of challenges, not how it helps you to argue your theory of the case.

Witnesses.  Prepare witnesses ahead of time and make sure defense sentencing witnesses know of what the accused has been convicted.  Know when you open the good character door to impeachment of the witness’ opinion.

Instructions.  Have DA Pam 27-9 in court with you and think about instructions before and throughout trial.

Closing Argument.  When you argue the law in closing argument, make sure your argument is a correct statement of the law.  Limit your argument to facts in evidence and reasonable inferences, matters of common knowledge, and the law as you expect the MJ to instruct.
