
 

 

 
same way as any other testimony. The deposition need not be 

included  in  the  record  of  trial. 

 
 

(h)  Objections. 

(1) In general. A failure to object prior to the 

deposition to the taking of the deposition on grounds 

which  may  be  corrected  if  the  objection  is  made 

prior  to  the  deposition  waives  such  objection. 

(2)  Oral depositions. Objections to questions, tes- 

timony, or evidence at an oral deposition and the 

grounds for such objection shall be stated at the time 

of taking such deposition. If an objection relates to a 

matter which could have been corrected if the objec- 

tion had been made during the deposition, the objec- 

tion  is  waived  if  not  made  at  the  deposition. 

 
Discussion 

 

A party may show that an objection was made during the 

deposition but not recorded, but, in the absence of such evidence, 

the  transcript  of  the  deposition  governs. 

 
 

(3)  Written  depositions.  Objections  to  any  ques- 

tion in written interrogatories shall be served on the 

party who proposed the question before the inter- 

rogatories are sent to the deposition officer or the 

objection is waived. Objections to answers in a writ- 

ten deposition  may  be  made  at  trial. 

(i)  Deposition  by  agreement  not  precluded. 

(1) Taking deposition. Nothing in this rule shall 

preclude the taking of a deposition without cost to 

the United States, orally or upon written questions, 

by  agreement  of  the  parties. 

(2)  Use of deposition. Subject to Article 49, noth- 

ing in this rule shall preclude the use of a deposition 

at the court-martial by agreement of the parties un- 

less the military judge forbids its use for good cause. 

 
Rule  703. Production  of  witnesses  and 

evidence 

(a)  In general. The prosecution and defense and the 

court-martial shall have equal opportunity to obtain 

witnesses and evidence, including the benefit of 

compulsory  process. 

Discussion 
 

See also R.C.M. 801(c) concerning the opportunity of the court- 

martial  to  obtain  witnesses  and  evidence. 
 

 
(b)  Right  to  witnesses. 

(1) On the merits or on interlocutory questions. 

Each party is entitled to the production of any wit- 

ness whose testimony on a matter in issue on the 

merits or on an interlocutory question would be rele- 

vant and necessary. With the consent of both the 

accused and Government, the military judge may 

authorize any witness to testify via remote means. 

Over a party’s objection, the military judge may 

authorize any witness to testify on interlocutory 

questions via remote means or similar technology if 

the practical difficulties of producing the witness 

outweigh the significance of the witness’ personal 

appearance (although such testimony will not be ad- 

missible over the accused’s objection as evidence on 

the ultimate issue of guilt). Factors to be considered 

include, but are not limited to: the costs of produc- 

ing the witness; the timing of the request for produc- 

tion of the witness; the potential delay in the 

interlocutory proceeding that may be caused by the 

production of the witness; the willingness of the 

witness to testify in person; the likelihood of signifi- 

cant interference with military operational deploy- 

ment, mission accomplishment, or essential training; 

and, for child witnesses, the traumatic effect of pro- 

viding  in-court testimony. 
 

Discussion 
 

See  Mil.  R.  Evid. 401  concerning  relevance. 

Relevant testimony is necessary when it is not cumulative 

and when it would contribute to a party’s presentation of the case 

in some positive way on a matter in issue. A matter is not in issue 

when  it  is  stipulated  as  a  fact. 

The  procedures  for  receiving  testimony  via  remote  means 

and the definition thereof are contained in R.C.M. 914B. An issue 

may arise as both an interlocutory question and a question that 

bears on the ultimate issue of guilt. See R.C.M. 801(e)(5). In such 

circumstances, this rule authorizes the admission of testimony by 

remote means or similar technology over the accused’s objection 

only as evidence on the interlocutory question. In most instances, 

testimony taken over a party’s objection will not be admissible as 

evidence on the question that bears on the ultimate issue of guilt; 

however, there may be certain limited circumstances where the 

testimony is admissible on the ultimate issue of guilt. Such deter- 

minations must be made based upon the relevant rules of 

evidence. 
 

 

(2)  On  sentencing.  Each  party  is  entitled  to  the 



 

 

 
production of a witness whose testimony on sentenc- 

ing  is  required  under  R.C.M.  1001(e). 

(3) Unavailable witness. Notwithstanding subsec- 

tions (b)(1) and (2) of this rule, a party is not enti- 

tled to the presence of a witness who is unavailable 

within the meaning of Mil. R. Evid. 804(a). Howev- 

er, if the testimony of a witness who is unavailable 

is of such central importance to an issue that it is 

essential to a fair trial, and if there is no adequate 

substitute  for  such  testimony,  the  military  judge 

shall grant a continuance or other relief in order to 

attempt  to  secure  the  witness’  presence  or  shall 

abate  the  proceedings,  unless  the  unavailability  of 

the witness is the fault of or could have been pre- 

vented  by  the  requesting  party. 

(c)  Determining  which  witness  will  be  produced. 

(1)  Witnesses for the prosecution. The trial coun- 

sel shall obtain the presence of witnesses whose 

testimony the trial counsel considers relevant and 

necessary  for  the  prosecution. 

(2)  Witnesses  for  the  defense. 

(A)  Request.  The  defense  shall  submit  to  the 

trial counsel a written list of witnesses whose pro- 

duction by  the  Government  the  defense  requests. 

(B) Contents  of  request. 

(i) Witnesses on merits or interlocutory 

questions. A list of witnesses whose testimony the 

defense considers relevant and necessary on the mer- 

its or on an interlocutory question shall include the 

name, telephone number, if known, and address or 

location of the witness such that the witness can be 

found upon the exercise of due diligence and a syn- 

opsis of the expected testimony sufficient to show 

its  relevance  and  necessity. 

(ii) Witnesses on sentencing. A list of wit- 

nesses wanted for presentencing proceedings shall 

include the name, telephone number, if known, and 

address or location of the witness such that the wit- 

ness  can  be  found  upon  the  exercise  of  due  dili- 

gence, a synopsis of the testimony that it is expected 

the witness will give, and the reasons why the wit- 

ness’  personal  appearance  will  be  necessary  under 

the standards  set  forth  in  R.C.M.  1001(e). 

(C)  Time of request. A list of witnesses under 

this subsection shall be submitted in time reasonably 

to  allow  production  of  each  witness  on  the  date 

when the witness’ presence will be necessary. The 

military judge may set a specific date by which such 

lists must be submitted. Failure to submit the name 

of a witness in a timely manner shall permit denial 

of a motion for production of the witness, but relief 

from such denial may be granted for good cause 

shown. 

(D) Determination. The trial counsel shall ar- 

range for the presence of any witness listed by the 

defense unless the trial counsel contends that the 

witness’ production is not required under this rule. If 

the trial counsel contends that the witness’ produc- 

tion is not required by this rule, the matter may be 

submitted to the military judge. If the military judge 

grants a motion for a witness, the trial counsel shall 

produce the witness or the proceedings shall be 

abated. 
 

Discussion 
 

When significant or unusual costs would be involved in produc- 

ing witnesses, the trial counsel should inform the convening au- 

thority, as the convening authority may elect to dispose of the 

matter by means other than a court-martial. See R.C.M. 906(b)(7). 

See  also  R.C.M.  905(j). 

 
 
(d) Employment of expert witnesses. When the em- 

ployment at Government expense of an expert is 

considered necessary by a party, the party shall, in 

advance of employment of the expert, and with no- 

tice to the opposing party, submit a request to the 

convening  authority  to  authorize  the  employment 

and  to  fix  the  compensation  for  the  expert.  The 

request shall include a complete statement of reasons 

why employment of the expert is necessary and the 

estimated cost of employment. A request denied by 

the convening authority may be renewed before the 

military judge who shall determine whether the testi- 

mony of the expert is relevant and necessary, and, if 

so, whether the Government has provided or will 

provide an adequate substitute. If the military judge 

grants  a  motion  for  employment  of  an  expert  or 

finds that the Government is required to provide a 

substitute, the proceedings shall be abated if the 

Government fails to comply with the ruling. In the 

absence of advance authorization, an expert witness 

may  not  be  paid  fees  other  than  those  to  which 

entitled  under  subsection  (e)(2)(D)  of  this  rule. 
 

Discussion 
 

See  Mil.  R.  Evid. 702,  706. 

 
 
(e)  Procedures  for  production of  witnesses. 



 

 

 

     (1) Military witnesses. The attendance of a mili- 

tary witness may be obtained by notifying the com- 

mander of the witness of the time, place, and date 

the witness’ presence is required and requesting the 

commander to issue any necessary orders to the 

witness. 

 

Discussion 
 

When military witnesses are located near the court-martial, their 

presence can usually be obtained through informal coordination 

with them and their commander. If the witness is not near the 

court-martial and attendance would involve travel at government 

expense, or if informal coordination is inadequate, the appropriate 

superior  should  be  requested  to  issue  the  necessary  order. 

If  practicable,  a  request  for  the  attendance  of  a  military 

witness should be made so that the witness will have at least 48 

hours notice before starting to travel to attend the court-martial. 

The attendance of persons not on active duty should be 

obtained in the manner prescribed in subsection (e)(2) of this rule. 

 
 
     (2)  Civilian  witnesses—subpoena. 

(A)  In general. The presence of witnesses not 

on  active  duty may  be  obtained  by  subpoena. 

 
Discussion 

 

A subpoena is not necessary if the witness appears voluntarily at 

no  expense  to  the  United  States. 

Civilian employees of the Department of Defense may be 

directed  by  appropriate  authorities  to  appear  as  witnesses  in 

courts-martial as an incident of their employment. Appropriate 

travel  orders  may  be  issued  for  this  purpose. 

A subpoena may not be used to compel a civilian to travel 

outside  the  United  States  and  its  territories. 

A witness must be subject to United States jurisdiction to be 

subject to a subpoena. Foreign nationals in a foreign country are 

not subject to subpoena. Their presence may be obtained through 

cooperation  of  the  host  nation. 

 
 
          (B) Contents. A subpoena shall state the com- 

mand by which the proceeding is directed, and the title, 

if any, of the proceeding. A subpoena shall command  

each  person  to  whom  it  is  directed  to attend and 

give testimony at the time and place specified  therein.  

A  subpoena  may  also  command the person to whom 

it is directed to produce books, papers, documents, 

data, or other objects or electronically stored 

information designated therein at the proceeding or at 

an earlier time for inspection  by  the  parties. A 

subpoena issued for an investigation pursuant to Article 

32 shall not command any person to attend or give 

testimony at an Article 32 investigation. 

 
 

Discussion 
 

A subpoena may not be used to compel a witness to appear at an 

examination or interview before trial, but a subpoena may be used to 

obtain witnesses for a deposition or a court of inquiry. In accordance 

with subsection (f)(4)(B) of this rule, a subpoena duces tecum to 

produce books, papers, documents, data, or other objects or 

electronically stored information for pretrial investigation pursuant 

to Article 32 may be issued, following the convening authority’s 

order directing such pretrial investigation, by either the investigating 

officer appointed under R.C.M. 405(d)(1) or the counsel representing 

the United States. 

     A subpoena normally is prepared, signed, and issued in duplicate 

on the official forms. See Appendix 7 for an example of a subpoena 

with certificate of service (DD Form 453) and a Travel Order (DD 

Form 453-1). 

 

     (C)  Who may issue.  

         (1)  A subpoena to secure evidence may be 

issued by: 

              (a) the summary court-martial; 

              (b) detailed counsel representing the United 

States at an Article 32 investigation; 

              (c) the investigating officer appointed under 

R.C.M. 405(d)(1); 

              (d) after referral to a court-martial, detailed 

trial counsel; 

              (e) the president of a court of inquiry; or 

              (f) an officer detailed to take a deposition. 

         (2)  A subpoena to secure witnesses may be 

issued by: 

             (a) the summary court-martial; 

             (b) after referral to a court-martial, detailed 

trial counsel; 

             (c) the president of a court of inquiry; or 

             (d) an officer detailed to take a deposition. 

 

     (D) Service. A subpoena may be served by the 

person authorized by this rule to issue it, a United 

States Marshal, or any other person who is not less 

than 18 years of age. Service shall be made by 

delivering a copy of the subpoena to the person named 

and by providing to the person named travel orders and 

a means for reimbursement for fees and mileage as 

may be prescribed by the Secretary concerned, or in 

the case of hardship resulting in the subpoenaed 

witness’s inability to comply with the subpoena absent 

initial government payment, by providing to the person 

named travel orders, fees, and mileage sufficient to 

comply with the subpoena in rules prescribed by the 

Secretary concerned. 
 

 

 



 

 

Discussion 
 

If practicable, a subpoena should be issued in time to permit service 

at least 24 hours before the time the witness will have to travel to 

comply with the subpoena. 

     Informal service. Unless formal service is advisable, the person 

who issued the subpoena may mail it to the witness in duplicate, 

enclosing a postage-paid envelope bearing a return address, with the 

request that the witness sign the acceptance of service on the copy 

and return it in the envelope provided. The return envelope should be 

addressed to the person who issued the subpoena. The person who 

issued the subpoena should include with it a statement to the effect 

that the rights of the witness to fees and mileage will not be impaired 

by voluntary compliance with the request and that a voucher for fees 

and mileage will be delivered to the witness promptly on being 

discharged from attendance. 

     Formal service. Formal service is advisable whenever it is 

anticipated that the witness will not comply voluntarily with the 

subpoena. Appropriate fees and mileage must be paid or tendered. 

See Article 47. If formal service is advisable, the person who issued 

the subpoena must assure timely and economical service. That 

person may do so by serving the subpoena personally when the 

witness is in the vicinity. When the witness is not in the vicinity, the 

subpoena may be sent in duplicate to the commander of a military 

installation near the witness. Such commanders should give prompt 

and effective assistance, issuing travel orders for their personnel to 

serve the subpoena when necessary.   

     Service should ordinarily be made by a person subject to the 

code. The duplicate copy of the subpoena must have entered upon it 

proof of service as indicated on the form and must be promptly 

returned to the person who issued the subpoena. If service cannot be 

made, the person who issued the subpoena must be informed 

promptly. A stamped, addressed envelope should be provided for 

these purposes. 

     For purposes of this Rule, hardship is defined as any situation 

which would substantially preclude reasonable efforts to appear that 

could be solved by providing transportation or fees and mileage to 

which the witness is entitled for appearing at the hearing in 

question. 

 

     (E)  Place  of  service. 

          (i) In general. A subpoena requiring the at- 

tendance of a witness at a deposition, court-martial, 

or  court  of  inquiry  may  be  served  at  any  place 

within the United States, it Territories, Common- 

wealths,  or  possessions. 

          (ii)  Foreign territory. In foreign territory, the 

attendance of civilian witnesses may be obtained in 

accordance with existing agreements or, in the ab- 

sence of agreements, with principles of international 

law. 

          (iii) Occupied territory. In occupied enemy 

territory,  the  appropriate  commander  may  compel 

the attendance of  civilian  witnesses  located  within 

the occupied  territory. 

     (F)  Relief. If a person subpoenaed requests re-  

lief on grounds that compliance is unreasonable or 

oppressive, the convening authority or, after referral, 

the military judge may direct that the subpoena be 

modified  or  withdrawn  if  appropriate. 

     (G)  Neglect  or  refusal  to  appear. 

          (i) Issuance of warrant of attachment. The 

military judge or, if there is no military judge, the 

convening  authority  may,  in  accordance  with  this 

rule, issue a warrant of attachment to compel the 

attendance of a witness or production of documents. 

Discussion 
 

A warrant of attachment (DD Form 454) may be used when 

necessary to compel a witness to appear or produce evidence under 

this rule. A warrant of attachment is a legal order addressed to an 

official directing that official to have the person named in the order 

brought before a court. 

     Subpoenas issued under R.C.M. 703 are Federal process and a 

person not subject to the code may be prosecuted in a Federal 

civilian court under Article 47 for failure to comply with a subpoena 

issued in compliance with this rule and formally served.   

     Failing to comply with such a subpoena is a felony offense, and 

may result in a fine or imprisonment, or both, at the discretion of the 

district court. The different purposes of the warrant of attachment 

and criminal complaint under Article 47 should be borne in mind. 

The warrant of attachment, available without the intervention of 

civilian judicial proceedings, has as its purpose the obtaining of the 

witness’s presence, testimony, or documents. The criminal 

complaint, prosecuted through the civilian Federal courts, has as its 

purpose punishment for failing to comply with process issued by 

military authority. It serves to vindicate the military interest in 

obtaining compliance with its lawful process. 

     For subpoenas issued for a pretrial investigation pursuant to 

Article 32 under subsection (f)(4)(B), the general court-martial 

convening authority with jurisdiction over the case may issue a 

warrant of attachment to compel production of documents. 

 

          (ii) Requirements.  A warrant of attachment 

may be issued only upon probable cause to believe that 

the witness was duly served with a subpoena, that the 

subpoena was issued in accordance with these rules, 

that a means of reimbursement of fees and mileage was 

provided to the witness or advanced to the witness in 

cases of hardship, that the witness is material, that the 

witness refused or willfully neglected to appear at the 

time and place specified on the subpoena, and that no 

valid excuse is reasonably apparent for the witness’s 

failure to appear. 

          (iii) Form. A warrant of attachment shall be 

written. All documents in support of the warrant of 

attachment shall be attached to the warrant, together 

with  the  charge  sheet  and  convening  orders. 

          (iv)  Execution. A warrant of attachment may 

be  executed  by  a  United  States  marshal  or  such 

other person who is not less than 18 years of age as 

the authority issuing the warrant may direct. Only 

such nondeadly force as may be necessary to bring 



 

 

the witness before the court-martial or other 

proceeding may be used to execute the warrant. A 

witness attached under this rule shall be brought 

before the court-martial or proceeding without delay 

and shall testify as soon as practicable and be 

released. 
 

Discussion 
 

In executing a warrant of attachment, no more force than neces- 

sary to bring the witness to the court-martial, deposition, or court 

of  inquiry  may  be  used. 

 
 

(v) Definition. For purposes of subsection 

(e)(2)(G) of this rule “military judge” does not in- 

clude a summary court-martial or the president of a 

special  court-martial  without  a  military  judge. 

(f)  Right  to  evidence. 

(1)  In general. Each party is entitled to the pro- 

duction of evidence which is relevant and necessary. 
 

 
Discussion 

 

     Relevance is defined by Mil. R. Evid. 401. Relevant evidence is 

necessary when it is not cumulative and when it would contribute to 

a party’s presentation of the case in some positive way on a matter in 

issue. A matter is not in issue when it is stipulated as a fact. The 

discovery and introduction of classified or other government 

information is controlled by Mil. R. Evid. 505 and 506. 

 
 
     (2) Unavailable evidence. Notwithstanding sub- 

section (f)(1) of this rule, a party is not entitled to 

the production of evidence which is destroyed, lost, 

or otherwise not subject to compulsory process. 

However, if such evidence is of such central impor- 

tance to an issue that it is essential to a fair trial, and if 

there is no adequate substitute for such evidence, the 

military judge shall grant a continuance or other relief 

in order to attempt to produce the evidence or shall 

abate the proceedings, unless the unavailability of the 

evidence is the fault of or could have been prevented  

by  the  requesting  party. 

     (3) Determining what evidence will be produced. 

The procedures in subsection (c) of this rule shall apply 

to a determination of what evidence will be produced, 

except that any defense request for the production of 

evidence shall list the items of evidence to be produced 

and shall include a description of each item sufficient to 

show its relevance and necessity, a statement where it 

can be obtained, and, if known, the name, address, 

and telephone number of  the  custodian  of  the  

evidence. 

     (4)  Procedures  for  production of  evidence. 

          (A) Evidence under the control of the Govern- 

ment. Evidence under the control of the Government 

may be obtained by notifying the custodian of the 

evidence of the time, place, and date the evidence is 

required and requesting the custodian to send or deliver  

the  evidence.  

           (B) Evidence not under the control of the 

Government. Evidence not under the control of the 

Government may be obtained by subpoena issued in 

accordance with subsection (e)(2) of this rule. A 

subpoena duces tecum to produce books, papers, 

documents, data, or other objects or electronically 

stored information for a pretrial investigation pursuant 

to Article 32 may be issued, following the convening 

authority’s order directing such pretrial investigation, 

by either the investigating officer appointed under 

R.C.M. 405(d)(1) or the detailed counsel representing 

the United States. A person in receipt of a subpoena 

duces tecum for an Article 32 hearing need not 

personally appear in order to comply with the 

subpoena. 

 

Discussion 
 

The National Defense Authorization Act for Fiscal Year 2012, P.L. 

112-81, § 542, amended Article 47 to allow the issuance of subpoenas 

duces tecum for Article 32 hearings. Although the amended language 

cites Article 32(b), this new subpoena power extends to documents 

subpoenaed by the investigating officer and counsel representing the 

United States, whether or not requested by the defense.           

 

          (C) Relief. If the person having custody of 

evidence  requests  relief  on  grounds  that  compliance 

with the subpoena or order of production is unrea- 

sonable or oppressive, the convening authority or, after 

referral, the military judge may direct that the subpoena 

or order of production be withdrawn or modified. 

Subject to Mil. R. Evid. 505 and 506, the military judge 

may direct that the evidence be sub- mitted to the 

military judge for an in camera inspection in order to 

determine whether such relief should be granted. 


