convening authority may deny a request for such an
extension.

(2) Summary courts-martial. After a summary
court-martial, the accused may submit matters under
this rule within 7 days after the sentence is an-
nounced. If the accused shows that additional time is
required for the accused to submit such comments,
the convening authority may, for good cause, extend
the period in which comments may be submitted for
up to 20 additional days.

(3) Post-trial sessions. A post-trial session under
R.C.M. 1102 shall have no effect on the running of
any time period in this rule, except when such ses-
sion results in the announcement of a new sentence,
in which case the period shall run from that
announcement.

(4) Good cause. For purposes of this rule, good
cause for an extension ordinarily does not include
the need for securing matters which could reasona-
bly have been presented at the court-martial.

(d) Waiver.

(1) Failure to submit matters. Failure to submit
matters within the time prescribed by this rule shall
be deemed a waiver of the right to submit such
matters.

(2) Submission of matters. Submission of any
matters under this rule shall be deemed a waiver of
the right to submit additional matters unless the right
to submit additional matters within the prescribed
time limits is expressly reserved in writing.

(3) Written waiver. The accused may expressly
waive, in writing, the right to submit matters under
this rule. Once filed, such waiver may not be
revoked.

(4) Absence of accused. If, as a result of the un-
authorized absence of the accused, the record cannot
be served on the accused in accordance with R.C.M.
1104(b)(1) and if the accused has no counsel to
receive the record, the accused shall be deemed to
have waived the right to submit matters under this
rule within the time limit which begins upon service
on the accused of the record of trial.

Discussion

The accused is not required to raise objections to the trial
proceedings in order to preserve them for later review.

Rule 1105A. Matters submitted by a crime
victim

(a) In general. A crime victim of an offense tried by
any court-martial shall have the right to submit a
written statement to the convening authority after the
sentence is adjudged.

(b) “Crime victim” defined. For purposes of this rule, a
crime victim is a person who has suffered direct
physical, emotional, or pecuniary harm as a result of
the commission of an offense of which the accused
was found guilty, and on which the convening
authority is taking action under R.C.M. 1107. When a
victim is under 18 years of age, incompetent,
incapacitated, or deceased, the term includes one of the
following (in order of precedence): a spouse, legal
guardian, parent, child, sibling, or similarly situated
family member. For a victim that is an institutional
entity, the term includes an authorized representative
of the entity.

(c) Format of statement. The statement shall be in
writing, and signed by the crime victim. Statements
may include photographs, but shall not include video,
audio, or other media.

Discussion

Statements should be submitted to the convening authority’s staff
judge advocate or legal officer, or, in the case of a summary court-
martial, to the summary court-martial officer.

(d) Timing of statement.

(1) General and special courts-martial. The crime
victim shall submit the statement to the convening
authority’s staff judge advocate or legal officer no later
than 10 days after the later of:

(A) if the victim is entitled to a copy of the
record of proceedings in accordance with Article 54(e),
UCMJ, the date on which the victim receives an
authenticated copy of the record of trial or waives the
right to receive such a copy; or

(B) the date on which the recommendation of the
staff judge advocate or legal officer is served on the
victim.

(2) Summary courts-martial. The crime victim shall
submit the statement to the summary court-martial
officer no later than 7 days after the sentence is
announced.

(3) Extensions. If a victim shows that additional
time is required for submission of matters, the
convening authority or other person taking action, for
good cause, may extend the submission period for not
more than an additional 20 days.



(e) Notice. Subject to such regulations as the Secretary
concerned may prescribe, trial counsel or the summary
court-martial officer shall make reasonable efforts to
inform crime victims of their rights under this rule, and
shall advise such crime victims on the manner in which
their statements may be submitted.

(f) Waiver.

(1) Failure to submit a statement. Failure to submit
a statement within the time prescribed by this rule shall
be deemed a waiver of the right to submit such a
statement.

(2) Submission of a statement. Submission of a
statement under this rule shall be deemed a waiver of
the right to submit an additional statement.

(3) Written waiver. A crime victim may expressly
waive, in writing, the right to submit a statement
under this rule. Once filed, such waiver may not be
revoked.

Rule 1106. Recommendation of the staff
judge advocate or legal officer

(a) In general. Before the convening authority takes
action under R.C.M. 1107 on a record of trial by
general court-martial or a record of trial by special
court-martial that includes a sentence to a bad-con-
duct discharge or confinement for one year, that
convening authority’s staff judge advocate or legal
officer shall, except as provided in subsection (c) of
this rule, forward to the convening authority a rec-
ommendation under this rule.

(b) Disqualification. No person who has acted as
member, military judge, trial counsel, assistant trial
counsel, defense counsel, associate or assistant de-
fense counsel, or investigating officer in any case
may later act as a staff judge advocate or legal
officer to any reviewing or convening authority in
the same case.

Discussion

The staff judge advocate or legal officer may also be ineligible
when, for example, the staff judge advocate or legal officer;
served as the defense counsel in a companion case; testified as to
a contested matter (unless the testimony is clearly uncontrover-
ted); has other than an official interest in the same case; or must
review that officer’s own pretrial action (such as the pretrial
advice under Article 34; see R.C.M. 406) when the sufficiency or
correctness of the earlier action has been placed in issue.

(c) When the convening authority has no staff judge
advocate.

(1) When the convening authority does not have a
staff judge advocate or legal officer or that person is
disqualified. If the convening authority does not
have a staff judge advocate or legal officer, or if the
person serving in that capacity is disqualified under
subsection (b) of this rule or otherwise, the conven-
ing authority shall:

(A) Request the assignment of another staff
judge advocate or legal officer to prepare a recom-
mendation under this rule; or

(B) Forward the record for action to any officer
exercising general court-martial jurisdiction as pro-
vided in R.C.M. 1107(a).

(2) When the convening authority has a legal offi-
cer but wants the recommendation of a staff judge
advocate. If the convening authority has a legal offi-
cer but no staff judge advocate, the convening au-
thority may, as a matter of discretion, request
designation of a staff judge advocate to prepare the
recommendation.

(d) Form and content of recommendation.

(1) The purpose of the recommendation of the
staff judge advocate or legal officer is to assist the
convening authority to decide what action to take on the
sentence in the exercise of command prerogative.
The staff judge advocate or legal officer shall use the
record of trial in the preparation of the rec-
ommendation, and may also use the personnel re- cords
of the accused or other matters in advising the
convening authority whether clemency is warranted.

(2) Form. The recommendation of the staff judge
advocate or legal officer shall be a concise written
communication.

(3) Required contents. Except as provided in sub-
section (e), the staff judge advocate or legal advisor
shall provide the convening authority with a copy of the
report of results of the trial, setting forth the findings,
sentence, and confinement credit to be applied; a copy
or summary of the pretrial agreement, if any; a copy
of any statement submitted by a crime victim pursuant
to R.C.M. 1105A; any recommendation for clemency
by the sentencing authority made in conjunction with
the announced sentence; and the staff judge advocate’s
concise recommendation.

Discussion

The recommendation required by this rule need not include
information regarding the recommendations for clemency. See
R.C.M.  1105(b)(2)(D),  which  pertains to  clemency
recommendations that may be submitted by the accused to the



convening authority.

The recommendation is only required to include a crime victim’s
statement if the statement is submitted by the crime victim under the
provisions of R.C.M. 1105A. The recommendation is not required to
contain any other statements that a crime victim may have made on
other occasions unless those previous statements are submitted by
the crime victim under the provisions of R.C.M. 1105A.

(4) Legal errors. The staff judge advocate or legal
officer is not required to examine the record for
legal errors. However, when the recommendation is
prepared by a staff judge advocate, the staff judge
advocate shall state whether, in the staff judge advo-
cate’s opinion, corrective action on the findings or
sentence should be taken when an allegation of legal
error is raised in matters submitted under R.C.M.
1105 or when otherwise deemed appropriate by the
staff judge advocate. The response may consist of a
statement of agreement or disagreement with the matter
raised by the accused. An analysis or ration- ale for
the staff judge advocate’s statement, if any, concerning
legal error is not required.

(5) Optional matters. The recommendation of the
staff judge advocate or legal officer may include, in
addition to matters included under subsection (d)(3) and
(4) of this rule, any additional matters deemed
appropriate by the staff judge advocate or legal offi-
cer. Such matter may include matters outside the
record.

Discussion

See R.C.M. 1107(b)(3)(B)(iii) if matters adverse to the accused
from outside the record are included.

(6) Effect of error. In case of error in the recom-

mendation not otherwise waived under subsection (f)(6)
of this rule, appropriate corrective action shall be taken
by appellate authorities without returning the case
for further action by a convening authority.
(e) No findings of guilty; findings of not guilty only
by reason of lack of mental responsibility. If the
proceedings resulted in an acquittal or in a finding
of not guilty only by reason of lack of mental re-
sponsibility of all charges and specifications, or if, after
the trial began, the proceedings were terminated
without findings and no further action is con-
templated, a recommendation under this rule is not
required.

(f) Service of recommendation on defense counsel,
accused, and victim; defense response.

(1) Service of recommendation on defense counsel,
accused, and victim. Before forwarding the
recommendation and the record of trial to the
convening authority for action under R.C.M. 1107, the
staff judge advocate or legal officer shall cause a copy
of the recommendation to be served on the counsel for
the accused. A separate copy will be served on the
accused. If it is impracticable to serve the
recommendation on the accused for reasons including
the transfer of the accused to a different place, the
unauthorized absence of the accused, or military
exigency, or if the accused so requests on the record at
the court-martial or in writing, the accused’s copy shall
be forwarded to the accused’s defense counsel. A
statement shall be attached to the record explaining
why the accused was not served personally. If the
accused was found guilty of any offense that resulted
in direct physical, emotional, or pecuniary harm to a
victim or victims, a separate copy of the
recommendation will be served on that victim or those
victims. When a victim is under 18 years of age,
incompetent, incapacitated, deceased, or otherwise
unavailable, service shall be made on one of the
following (in order of precedence): the victim’s
attorney, spouse, legal guardian, parent, child, sibling,
or similarly situated family member. For a victim that
is an institutional entity, service shall be made on an
authorized representative of the entity.

Discussion

The method of service and the form of the proof of service are
not prescribed and may be by any appropriate means. See R.C.M.

1103(b)(3)(G). For example, a certificate of service, attached to
the record of trial, would be appropriate when the accused is
served personally.

(2) Counsel for the accused. The accused may, at
trial or in writing to the staff judge advocate or legal
officer before the recommendation has been served
under this rule, designate which counsel (detailed,
individual military, or civilian) will be served with
the recommendation. In the absence of such designa-
tion, the staff judge advocate or legal officer shall cause
the recommendation to be served in the following order
of precedence, as applicable, on: (1) civilian counsel;
(2) individual military counsel; or (3) detailed
defense counsel. If the accused has not retained civilian
counsel and the detailed defense counsel and individual
military counsel, if any, have been relieved or are not
reasonably available to rep- resent the accused,



substitute military counsel to represent the accused
shall be detailed by an appropriate authority. Substitute
counsel shall enter into an attorney-client relationship
with  the accused before examining the
recommendation and preparing any response.

Discussion

When the accused is represented by more than one counsel, the
military judge should inquire of the accused and counsel before
the end of the court-martial as to who will act for the accused
under this rule.

(3) Record of trial. The staff judge advocate or
legal officer shall, upon request of counsel for the
accused served with the recommendation, provide
that counsel with a copy of the record of trial for use
while preparing the response to the recommendation.

(4) Response. Counsel for the accused may submit,
in writing, corrections or rebuttal to any matter in the
recommendation and its enclosures believed to be

erroneous, inadequate, or misleading, and may
comment on any other matter.
Discussion

See also R.C.M. 1105.

(5) Time period. Counsel for the accused shall be
given 10 days from service of the record of trial
under R.C.M. 1104(b) or receipt of the recommen-
dation, which every is later, in which to submit com-
ments on the recommendation. The convening
authority may, for good cause, extend the period in
which comments may be submitted for up to 20
additional days.

(6) Waiver. Failure of counsel for the accused to
comment on any matter in the recommendation or
matters attached to the recommendation in a timely
manner shall waive later claim of error with regard
to such matter in the absence of plain error.

Discussion

The accused is not required to raise objections to the trial
proceedings in order to preserve them for later review.

(7) New matter in addendum to recommendation.
The staff judge advocate or legal officer may sup-
plement the recommendation after the accused and
counsel for the accused have been served with the

recommendation and given an opportunity to com-
ment. When new matter is introduced after the ac-
cused and counsel for the accused have examined
the recommendation, however, the accused and
counsel for the accused must be served with the new
matter and given 10 days from service of the adden-
dum in which to submit comments. Substitute serv-
ice of the accused’s copy of the addendum upon
counsel for the accused is permitted in accordance
with the procedures outlined in subparagraph (f)(1)
of this rule.
Discussion

“New matter” includes discussion of the effect of new decisions on
issues in the case, matter from outside the record of trial, and issues
not previously discussed. “New matter” does not ordinarily include
any discussion by the staff judge advocate or legal officer of the
correctness of the initial defense comments on the recommendation.
The method of service and the form of the proof of service are not
prescribed and may be by any appropriate means. See R.C.M.
1103(b)(3)(G). For example, a certificate of service, attached to the
record of trial, would be appropriate when the accused is served
personally. If a victim statement, submitted under R.C.M. 1105A, is
served on the accused prior to service of the recommendation, then
that statement shall not be considered a ‘“new matter” when it is
again served on the accused as an enclosure to the recommendation.

Rule 1107. Action by convening authority

(@) Who may take action. The convening authority
shall take action on the sentence and, in the discre-
tion of the convening authority, the findings, unless it
is impracticable. If it is impracticable for the con-
vening authority to act, the convening authority
shall in accordance with such regulations as the
Secretary concerned may prescribe, forward the case to
an officer exercising general court-martial juris- diction
who may take action under this rule.

Discussion

The convening authority may not delegate the function of taking
action on the findings or sentence. The convening authority who
convened the court-martial may take action on the case regardless
whether the accused is a member of or present in the convening
authority’s command.

It would be impracticable for the convening authority to take
initial action when, for example, a command has been decommis-
sioned or inactivated before the convening authority’s action;
when a command has been alerted for immediate overseas move-
ment; or when the convening authority is disqualified because the
convening authority has other than an official interest in the case
or because a member of the court-martial which tried the accused
later became the convening authority.

If the convening authority forwards the case to an officer
exercising general court-martial jurisdiction for initial review and



action, the record should include a statement of the reasons why
the convening authority did not act.

(b) General considerations.

(1) Discretion of convening authority. The action
to be taken on the findings and sentence is within
the sole discretion of the convening authority. Deter-
mining what action to take on the findings and sen-
tence of a court-martial is a matter of command
prerogative. The convening authority is not required
to review the case for legal errors or factual
sufficiency.

Discussion

The action is taken in the interests of justice, discipline, mission
requirements, clemency, and other appropriate reasons. If errors
are noticed by the convening authority, the convening authority
may take corrective action under this rule.

(2) When action may be taken. The convening au-
thority may take action only after the applicable
time periods under R.C.M. 1105(c) have expired or
the accused has waived the right to present matters
under R.C.M. 1105(d), whichever is earlier, subject
to regulations of the Secretary concerned.

(3) Matters considered.

(A) Required matters. Before taking action, the
convening authority shall consider:

(i) The result of trial;

Discussion

See R.C.M. 1101(a).

(if) The recommendation of the staff judge
advocate or legal officer under R.C.M. 11086, if appli-
cable; and

(iif) Any matters submitted by the accused
under R.C.M. 1105 or, if applicable, R.C.M.
1106(f).

(iv) Any statement submitted by a crime
victim pursuant to R.C.M. 1105A.

(B) Additional matters. Before taking action

the convening authority may consider:

(i) The record of trial;

(if) The personnel records of the accused;
and

(iii) Such other matters as the convening

authority deems appropriate. However, if the conven-
ing authority considers matters adverse to the
accused from outside the record, with knowledge of
which the accused is not chargeable, the accused
shall be notified and given an opportunity to rebut.
(C) Prohibited matters. The convening authority
shall not consider any matters that relate to the
character of a victim unless such matters were
presented as evidence at trial and not excluded at trial.
(4) When proceedings resulted in finding of not
guilty or not guilty only by reason of lack of mental
responsibility, or there was a ruling amounting to a
finding of not guilty. The convening authority shall
not take action disapproving a finding of not guilty,
a finding of not guilty only by reason of lack of
mental responsibility, or a ruling amounting to a
finding of not guilty. When an accused is found not
guilty only by reason of lack of mental responsibili-
ty, the convening authority, however, shall commit
the accused to a suitable facility pending a hearing
and disposition in accordance with R.C.M. 1102A.

Discussion

Commitment of the accused to the custody of the Attorney Gen-
eral for hospitalization is discretionary.

(5) Action when accused lacks mental capacity.
The convening authority may not approve a sentence
while the accused lacks mental capacity to under- stand
and to conduct or cooperate intelligently in the post-
trial proceedings. In the absence of substantial evidence
to the contrary, the accused is presumed to have the
capacity to understand and to conduct or cooperate
intelligently in the post-trial proceedings. If a
substantial question is raised as to the requisite mental
capacity of the accused, the convening authority may
direct an examination of the accused in accordance
with R.C.M. 706 before deciding whether the
accused lacks mental capacity, but the examination may
be limited to determining the accused’s present capacity
to understand and cooperate in the post-trial
proceedings. The convening authority may approve the
sentence unless it is established, by a preponderance of
the evidence—including matters outside the record
of trial—that the accused does not have the requisite
mental capacity. Nothing in this subsection shall
prohibit the convening authority from disapproving the
findings of guilty and sentence.

(c) Action on findings. Action on the findings is not
required. However, the convening authority may, in the



convening authority’s sole discretion:

(1) Change a finding of guilty to a charge or
specification to a finding of guilty to an offense that
is a lesser included offense of the offense stated in
the charge or specification; or

(2) Set aside any finding of guilty and—

(A) Dismiss the specification and, if appropri-
ate, the charge, or

(B) Direct a rehearing in accordance with sub-
section (e) of this rule.

Discussion

The convening authority may for any reason or no reason disap-
prove a finding of guilty or approve a finding of guilty only of a
lesser offense. However, see subsection (e) of this rule if a
rehearing is ordered. The convening authority is not required to
review the findings for legal or factual sufficiency and is not
required to explain a decision to order or not to order a rehearing,
except as provided in subsection (e) of this rule. The power to
order a rehearing, or to take other corrective action on the find-
ings, is designed solely to provide an expeditious means to cor-
rect errors that are identified in the course of exercising discretion
under the rule.

(d) Action on the sentence.

(1) In general. The convening authority may for
any or no reason disapprove a legal sentence in
whole or in part, mitigate the sentence, and change a
punishment to one of a different nature as long as
the severity of the punishment is not increased. The
convening or higher authority may not increase the
punishment imposed by a court-martial. The approval
or disapproval shall be explicitly stated.

Discussion

A sentence adjudged by a court-martial may be approved if it was
within the jurisdiction of the court-martial to adjudge (see R.C.M.
201(f)) and did not exceed the maximum limits prescribed in Part
IV and Chapter X of this Part for the offense(s) of which the
accused legally has been found guilty.

When mitigating forfeitures, the duration and amounts of
forfeiture may be changed as long as the total amount forfeited is
not increased and neither the amount nor duration of the forfei-
tures exceeds the jurisdiction of the court-martial. When mitigat-
ing confinement or hard labor without confinement, the
convening authority should use the equivalencies at R.C.M.
1003(b)(5) and (6), as appropriate. One form of punishment may
be changed to a less severe punishment of a different nature, as
long as the changed punishment is one that the court-martial
could have adjudged. For example, a bad-conduct discharge ad-
judged by a special court-martial could be changed to confine-
ment for up to one year (but not vice versa). A pretrial agreement
may also affect what punishments may be changed by the con-

vening authority.
See also R.C.M. 810(d) concerning sentence limitations upon
a rehearing or new or other trial.

(2) Determining what sentence should be ap-
proved. The convening authority shall approve that
sentence which is warranted by the circumstances of
the offense and appropriate for the accused. When
the court-martial has adjudged a mandatory punish-
ment, the convening authority may nevertheless ap-
prove a lesser sentence.

Discussion

In determining what sentence should be approved the convening
authority should consider all relevant factors including the possi-
bility of rehabilitation, the deterrent effect of the sentence, and all
matters relating to clemency, such as pretrial confinement. See
also R.C.M. 1001 through 1004.

When an accused is not serving confinement, the accused should
not be deprived of more than two-thirds pay for any month asa
result of one or more sentences by court-martial and other stoppages
or involuntary deductions, unless requested by the accused. Since
court-martial forfeitures constitute a loss of entitlement of the pay
concerned, they take precedence over all debts.

(3) Deferring service of a sentence to confinement.

(A) In a case in which a court-martial
sentences an accused referred to in subsection (B), be-
low, to confinement, the convening authority may
defer service of a sentence to confinement by a
court-martial, without the consent of the accused,
until after the accused has been permanently re-
leased to the armed forces by a state or foreign
country.

(B) Subsection (A) applies to an accused who,
while in custody of a state or foreign country, is
temporarily returned by that state or foreign country
to the armed forces for trial by court-martial; and
after the court-martial, is returned to that state or
foreign country under the authority of a mutual
agreement or treaty, as the case may be.

(C) As used in subsection (d)(3), the term
“state” means a state of the United States, the Dis- trict
of Columbia, a territory, and a possession of the United
States.

Discussion

The convening authority’s decision to postpone service of a court-
martial sentence to confinement normally should be reflected in
the action.



(4) Limitations on sentence based on record of
trial. If the record of trial does not meet the require-
ments of R.C.M. 1103(b)(2)(B) or (c)(1), the con-
vening authority may not approve a sentence in
excess of that which may be adjudged by a special
court-martial, or one that includes a bad-conduct dis-
charge, confinement for more than six months, for-
feiture of pay exceeding two-thirds pay per month,
or any forfeiture of pay for more than six months.

Discussion
See also R.C.M. 1103(f).

(5) Limitations on sentence of a special court-
martial where a fine has been adjudged. A conven- ing
authority may not approve in its entirety a sen- tence
adjudged at a special court-martial when, if approved,
the cumulative impact of the fine and forfeitures,
whether adjudged or by operation of Ar- ticle 58b,
would exceed the jurisdictional maximum dollar
amount of forfeitures that may be adjudged at that
court-martial.

(e) Ordering rehearing or other trial.

(1) Rehearing.
(A) In general. Subject to subsections

(e)(1)(B)through (e)(1)(E) of this rule, the convening
author- ity may in the convening authority’s discretion
order a rehearing. A rehearing may be ordered as to
some or all offenses of which findings of guilty were
entered and the sentence, or as to sentence only.

Discussion
A rehearing may be appropriate when an error substantially affec-

ting the findings or sentence is noticed by the convening authori-
ty. The severity of the findings or the sentence of the original
court-martial may not be increased at a rehearing unless the sentence
prescribed for the offense is mandatory. See R.C.M.

810(d). If the accused is placed under restraint pending a rehear-
ing, see R.C.M. 304; 305.

(B) When the convening authority may order a
rehearing. The convening authority may order a
rehearing:

(i) When taking action on the court-martial
under this rule;

(if) In cases subject to review by the Court
of Criminal Appeals, before the case is forwarded
under R.C.M. 1111(a)(1) or (b)(1), but only as to
any sentence which was approved or findings of

guilty which were not disapproved in any earlier
action. In such a case, a supplemental action disap-
proving the sentence and some or all of the findings,
as appropriate, shall be taken; or

(iii) When authorized to do so by superior
competent authority. If the convening authority finds
a rehearing as to any offenses impracticable, the
convening authority may dismiss those specifica-
tions and, when appropriate, charges.

Discussion

A sentence rehearing, rather than a reassessment, may be more
appropriate in cases where a significant part of the government’s
case has been dismissed. The convening authority may not take
any actions inconsistent with directives of superior competent
authority. Where that directive is unclear, appropriate clarification
should be sought from the authority issuing the original directive.

(iv) Sentence reassessment. If a superior au-
thority has approved some of the findings of guilty
and has authorized a rehearing as to other offenses
and the sentence, the convening authority may, un-
less otherwise directed, reassess the sentence based
on the approved findings of guilty and dismiss the
remaining charges. Reassessment is appropriate only
where the convening authority determines that the
accused’s sentence would have been at least of a
certain magnitude had the prejudicial error not been
committed and the reassessed sentence is appropriate
in relation to the affirmed findings of guilty.

(C) Limitations.

(i) Sentence approved. A rehearing shall
not be ordered if, in the same action, a sentence is
approved.

(ii) Lack of sufficient evidence. A rehearing
may not be ordered as to findings of guilty when
there is a lack of sufficient evidence in the record to
support the findings of guilty of the offense charged
or of any lesser included offense. A rehearing may
be ordered, however, if the proof of guilt consisted
of inadmissible evidence for which there is available an
admissible substitute. A rehearing may be or- dered
as to any lesser offense included in an offense of
which the accused was found guilty, provided there
is sufficient evidence in the record to support the
lesser included offense.

Discussion



For example, if proof of absence without leave was by improperly
authenticated documentary evidence admitted over the objection
of the defense, the convening authority may disapprove the findings
of guilty and sentence and order a rehearing if there is reason to
believe that properly authenticated documentary evidence or other
admissible evidence of guilt will be available at the rehearing. On the
other hand, if no proof of unauthorized absence was introduced at
trial, a rehearing may not be ordered.

(iii)  Rehearing on sentence only. A
rehearing on sentence only shall not be referred to a
different kind of court-martial from that which made
the original findings. If the convening authority
determines a rehearing on sentence is impracticable, the
convening authority may approve a sentence of no
punishment without conducting a rehearing.

(D) Additional charges. Additional charges
may be referred for trial together with charges as to
which a rehearing has been directed.

(E) Lesser included offenses. If at a previous
trial the accused was convicted of a lesser included
offense, a rehearing may be ordered only as to that
included offense or as to an offense included in that
found. If, however, a rehearing is ordered im-
properly on the original offense charged and the
accused is convicted of that offense at the rehearing, the
finding as to the lesser included offense of which the
accused was convicted at the original trial may
nevertheless be approved.

(2) “Other” trial. The convening or higher au-
thority may order an “other” trial if the original
proceedings were invalid because of lack of jurisdic-
tion or failure of a specification to state an offense. The
authority ordering an “other” trial shall state in the
action the basis for declaring the proceedings invalid.
(f) Contents of action and related matters.

(1) In general. The convening authority shall
state in writing and insert in the record of trial the
convening authority’s decision as to the sentence,
whether any findings of guilty are disapproved, and
orders as to further disposition. The action shall be
signed personally by the convening authority. The
convening authority’s authority to sign shall appear
below the signature.

Discussion
See Appendix 16 for forms.

(2) Modification of initial action. The convening
authority may recall and modify any action taken by

that convening authority at any time before it has
been published or before the accused has been offi-
cially notified. The convening authority may also
recall and modify any action at any time prior to
forwarding the record for review, as long as the
modification does not result in action less favorable
to the accused than the earlier action. In addition, in
any special court-martial, the convening authority
may recall and correct an illegal, erroneous, incom-
plete, or ambiguous action at any time before com-
pletion of review under R.C.M. 1112, as long as the
correction does not result in action less favorable to
the accused than the earlier action. When so directed
by a higher reviewing authority or the Judge Advo-
cate General, the convening authority shall modify
any incomplete, ambiguous, void, or inaccurate ac-
tion noted in review of the record of trial under
Article 64, 66, 67, or examination of the record of
trial under Article 69. The convening authority shall
personally sign any supplementary or corrective
action.

Discussion

For purposes of this rule, a record is considered to have been
forwarded for review when the convening authority has either
delivered it in person or has entrusted it for delivery to a third
party over whom the convening authority exercises no lawful
control (e.g., the United States Postal Service).

(3) Findings of guilty. If any findings of guilty are
disapproved, the action shall so state. If a rehearing
is not ordered, the affected charges and specifica-
tions shall be dismissed by the convening authority
in the action. If a rehearing or other trial is directed,
the reasons for the disapproval shall be set forth in
the action.

Discussion

If a rehearing or other trial is not directed, the reasons for disap-
proval need not be stated in the action, but they may be when
appropriate. It may be appropriate to state them when the reasons
may affect administrative disposition of the accused; for example,
when the finding is disapproved because of the lack of mental
responsibility of the accused or the running of the statute of
limitations.

No express action is necessary to approve findings of guilty.

See subsection (c) of thisrule.

(4) Action on sentence.
(A) In general. The action shall state whether
the sentence adjudged by the court-martial is ap-
proved. If only part of the sentence is approved, the



action shall state which parts are approved. A
rehearing may not be directed if any sentence is
approved.

Discussion

See Appendix 16 for forms.
See R.C.M. 1108 concerning suspension of sentences.
See R.C.M. 1113 concerning execution of sentences.

(B) Execution; suspension. The action shall in-
dicate, when appropriate, whether an approved sen-
tence is to be executed or whether the execution of
all or any part of the sentence is to be suspended.
No reasons need be stated.

(C) Place of confinement. If the convening au-
thority orders a sentence of confinement into execu-
tion, the convening authority shall designate the
place of confinement in the action, unless otherwise
prescribed by the Secretary concerned. If a sentence
of confinement is ordered into execution after the initial
action of the convening authority, the author- ity
ordering the execution shall designate the place of
confinement unless otherwise prescribed by the
Secretary concerned.

Discussion
See R.C.M. 1113(e)(2)(C) concerning the place of confinement.

(D) Custody or confinement pending appellate
review; capital cases. When a record of trial in-
volves an approved sentence to death, the convening
authority shall, unless any approved sentence of con-
finement has been ordered into execution and a
place of confinement designated, provide in the ac-
tion for the temporary custody or confinement of the
accused pending final disposition of the case on ap-
pellate review.

(E) Deferment of service of sentence to con-
finement. Whenever the service of the sentence to
confinement is deferred by the convening authority
under R.C.M. 1101(c) before or concurrently with
the initial action in the case, the action shall include
the date on which the deferment became effective.
The reason for the deferment need not be stated in
the action.

(F) Credit for illegal pretrial confinement.
When the military judge has directed that the ac-
cused receive credit under R.C.M. 305(k), the con-
vening authority shall so direct in the action.

(G) Reprimand. The convening authority shall

include in the action any reprimand which the con-
vening authority has ordered executed.

Discussion
See R.C.M. 1003(b)(1) concerning reprimands.

(5) Action on rehearing or new or other
trial.

(A) Rehearing or other trial. In acting on a
rehearing or other trial the convening authority shall
be subject to the sentence limitations prescribed in
R.C.M. 810(d). Except when a rehearing or other
trial is combined with a trial on additional offenses
and except as otherwise provided in R.C.M. 810(d),
if any part of the original sentence was suspended
and the suspension was not properly vacated before
the order directing the rehearing, the convening au-
thority shall take the necessary suspension action to
prevent an increase in the same type of punishment
as was previously suspended. The convening author-
ity may approve a sentence adjudged upon a rehear-
ing or other trial regardless whether any kind or
amount of the punishment adjudged at the former
trial has been served or executed. However, in com-
puting the term or amount of punishment to be actu-
ally served or executed under the new sentence, the
accused shall be credited with any kind or amount of
the former sentence included within the new sen-
tence that was served or executed before the time it
was disapproved or set aside. The convening author-
ity shall, if any part of a sentence adjudged upon a
rehearing or other trial is approved, direct in the
action that any part or amount of the former sen-
tence served or executed between the date it was
adjudged and the date it was disapproved or set
aside shall be credited to the accused. If, in the
action on the record of a rehearing, the convening
authority disapproves the findings of guilty of all
charges and specifications which were tried at the
former hearing and that part of the sentence which
was based on these findings, the convening authority
shall, unless a further rehearing is ordered, provide
in the action that all rights, privileges, and property
affected by any executed portion of the sentence
adjudged at the former hearing shall be restored. The
convening authority shall take the same restorative
action if a court-martial at a rehearing acquits the
accused of all charges and specifications which were
tried at the former hearing.



(B) New trial. The action of the convening au-
thority on a new trial shall, insofar as practicable,
conform to the rules prescribed for rehearings and other
trials in subsection (f)(5)(A) of this rule.

Discussion

See R.C.M. 810 for procedures at other trials.

In approving a sentence not in excess of or more severe than one
previously approved (see R.C.M. 810(d)), a convening authority is
prohibited from approving a punitive discharge more severe than one
formerly approved, e.g., a convening authority is prohibited from
approving a dishonorable discharge if a bad con- duct discharge had
formerly been approved. Otherwise, in approving a sentence not in
excess of or more severe than one previously imposed, a convening
authority is not limited to approving the same or lesser type of “other
punishments” formerly approved.

(g) Incomplete, ambiguous, or erroneous action.
When the action of the convening or of a higher
authority is incomplete, ambiguous, or contains cler-
ical error, the authority who took the incomplete,
ambiguous, or erroneous action may be instructed by an
authority acting under Article 64, 66, 67, or 69 to
withdraw the original action and substitute a corrected
action.

(h) Service on accused. A copy of the convening
authority’s action shall be served on the accused or
on defense counsel. If the action is served on de-
fense counsel, defense counsel shall, by expeditious
means, provide the accused with a copy.

Discussion

If the promulgating order is prepared promptly, service of it will
satisfy subsection (h).



