Gateway Session for Counsel

COL Michael J. Hargis

88-318-430-2480 (work)

88-318-430-____ (room)

_________________ (cell)

michael.hargis@us.army.mil

I.  Your Basic Load

References.

1. Rules of Practice Before Army Courts-Martial (15 Sep 09)
2. Manual for Courts-Martial, United States (2008 Edition)
3. Department of the Army Regulation 27-10, Military Justice (16 Nov 05)

4. Department of the Army Pamphlet 27-9, Military Judge’s Benchbook (1 Jan 2010)(“MJBB”) w/ all approved changes (see _________________).
 
5. Military Evidentiary Foundations, Schlueter, et. al., (3rd Edition)

6. Military Rules of Evidence Manual, Saltzberg, et. al., (6th Edition) 

II.  Your Touchstone

Jurassic Park.

1. “Should” as in doing the right thing.

2. “Should” as in having a purpose relating to your trial strategy.

3. “That’s the way we’ve always done it.” 

4.  You’re the lawyer / Legal NCO, not the computer.

III.  Expectations

A.  From Me.

1. Professionalism

a. Courtesy / Demeanor

b. Appearance

c. The “U” word

2. Preparation

a. Investigation

b. Preparation

c. Presentation

i. Memorize the oath.

ii. Have your “customized” boilerplate ready.

iii. Have you thought about instructions, or findings worksheets?  Avoid the “deer in the headlights” look.  

3. Punctuality

a. Start times

b. Recesses

c. If you need more time, ask for it – don’t assume.

B.  Of Me.

1. Genuine attempt to be fair and compliance with Jurassic Park.
2. Formality in the courtroom and collegiality in other matters.

3. Irritation, if you violate the three “P” rules above.

4. Education, on both sides, consistent with my role as MJ.

IV.  An Overview

A.  Brief History of the Military Justice Process (courtesy OTJAG Criminal Law)(Encl 1).

B. Normal Court-martial flow (Encl 2).

V.  Documents for Trial

A.  Charges and Specifications.

1. Follow the sample specs.

2. Follow the sample specs!!

3. FOLLOW THE SAMPLE SPECS!!!!!!

4. Once it becomes an appellate exhibit, the original stays with the court reporter and NO ONE marks on it but the MJ.

B. Arraignment:

1.  All original documents (such as charge sheet, transmittal documents and pretrial advice) become the property of the court reporter.

2.  If you need a working copy, ask for a copy – DO NOT TAKE THE ORIGINAL FROM THE COURT REPORTER. 
C. Convening Orders.

1. Correct spellings, SSN, units?

2. Automatic disqualifications for a particular case?

3. Members that shouldn’t be members?

4. Paper trail for who is at trial (replacements and excusals).

D. Flyers (Encl 3).  Just the facts.  (But include charge and specification info when multiple charges / specs.)
E. Findings and Sentence Worksheets (See MJBB, Appendix B and C).  TC responsibility; not a court reporter duty.
F. Stipulations (Encl 4).

1.  Expected Testimony.  Does it go to the panel?
2.  Fact.  Does it go to the panel?
3.  Make sure the accused has a copy to read.

G. Pretrial Agreements.

1.  Get the OFFER PORTION ONLY to the MJ ASAP.
2.  QUANTUM PORTION REMAINS ON DC TABLE AT ALL TIMES.
3.  Make sure the accused has a copy to read.

H. Documents in general.  Typed, proofread and signed prior to trial – NOT during trial.

I. What the accused should have in front of him:

1.  Charge Sheet
2.  PTA (Offer and ORIGINAL of Quantum)
3.  Stipulation(s) of Fact
4.  Stipulation(s) of Expected Testimony
5.  Elements of the Offense (from MCM or from MJBB)
6.  Request for MJ Alone (written) or written forum selection
7.  Post-trial and appellate rights form (if we get that far)

VI.  Rules for Court  

A. Uniform rules:  Read them and know them.  

1. DC needs to give a copy to the civilian DC, as well as make sure they read and follow.

2. Things due to the MJ and when (Encl 5).

3. Things due each other and when (Encl 6).

4. BEYOND THOSE, some . . .

VII.  Pet Peeves and General Practice Tips.

A. Voir Dire.  Written questions to the MJ prior to trial.  No questions without the MJ’s approval. 

B. Challenges (preserving challenges – Encl 7). 

C. Exhibits

1. Mark all exhibits before the trial starts.

2. No marks after admitted.  Plan ahead. 

3. Diagrams.  Color markers are OK, BUT the Government needs to make sure a COLOR photo goes into the ROT.  No color printer, no color markers.

4. All weapons as exhibits will be rendered inoperable in such as way as to not alter their evidentiary value. 

5. Exhibits will NOT be left unattended in the courtroom at any time.

6. Once admitted, stays with the court reporter.  ALL: Check with the court reporter at the end of trial to make sure she has all the original exhibits BEFORE you leave for the day; no one leaves until he/she is up.  If it was marked, the court reporter needs to have it.  Make arrangements for immediate photos of exhibits that require special handling (guns, drugs, money).

7. If you want your originals back, make a copy for the court reporter to substitute, ask the MJ to allow substitution, and give BOTH to the court reporter.

8. Describe movement on the record (i.e. “handing PE 1 for ID to the witness”).

9. Court reporters are NEVER in the chain of custody.

D.  Objections.

1. No speaking objections: SAY “Objection” ONLY.  MJ will then ask you for the legal basis and will likely ask the opposition their position.  Ask to be heard if want to argue on the objection.  (Reference Guide - Encl 8).  

2. Once “objection” is said, party asking the question IMMEDIATELY stops talking – sometimes the question itself (and not the anticipated answer) is the basis for the objection.  No “sneaking it in.”

3. A BTW on talking – ONE AT A TIME so the court reporters can get it all down.  Don’t interrupt.  “OK” and “all right” during a witnesses’ testimony doesn’t add any evidentiary value, is distracting, and makes the court reporter’s job harder.

E. Moving around the courtroom.  

1. Only need to ask once.

2. Don’t block anyone’s view and keep in mind the admonition about intimidation.

F. Openness and candor.  Show all documents to the opposition before trial starts.  “The Government offers PE 1 for ID as PE1, which has previously been shown to the defense.”

G. Explanations / demonstrations.

1. Describe on the record, BUT 

2. Be brief – court reporters must type all you say (i.e. “witness did as instructed” or “witness complied”).

H. Motion format (See Rules of Court).  Includes:

1. Relief sought (include whether you want oral argument)

2. Burden of proof and standard of proof.

3. Facts.  REMEMBER THAT WHAT YOU PUT IN HERE IS NOT EVIDENCE FOR THE PURPOSES OF THIS MOTION!!
4. Witnesses / Evidence.

5. Argument and Law (applying the law to the facts).

6. Conclusion (which again includes relief sought).

7. What copies do I need?  Who gets them?  When?

a.   NLT BEFORE the Article 39(a) for the motion, the original to the court reporter, to be marked appropriately.  (How many counsel have civilian experience?  Who gets the original of a motion in the “real world?”  The court reporter is like the Clerk of the Court.)

b. By the date set for motions, a copy for you.

c. By the date set for motions, a copy for the opposition.

d. By the date set for motions, a copy for the MJ.

e. Responses follow the same pattern. 

I.  Pleas (Encl 9).

1. Write them out and provide a copy to the MJ.

2. Mandatory one day prior to beginning of trial when pleas by exceptions / substitutions or pleas to lesser-included offenses.

J. No weapons, recording devices, cell phones, pagers or cameras in the courtroom.  See posted rules.  

K. Uniforms:  ACUs for all court sessions (including arraignments).
L. Witnesses:

1. TC:  Make sure they understand what they are supposed to do BEFORE they come into the courtroom.  Ask witnesses if they are so and so (see local rules) OR ask “please state your name, rank and unit of assignement, spelling your last name.”  Saves time.  

2. Do NOT disclose SSN of witnesses (or anyone else – TC, skip the SSN block when reading the personal data of the accused).

3. Memorize the oath and do it correctly – see R.C.M. 807 Discussion.  (Also has the oath for members).

4. Chewing Gum: Is there a waste basket handy?

5. Provide witness list to Court Reporter before beginning trial, with complete and correctly spelled names for all witnesses.  Court reporters will call you for correct spelling if you do not get the witness to spell it in court or have it correctly spelled on the witness list.  You’re not saving yourself any time. 

M. E-mail.

1. We use it for docketing.
a. TC completes Section A of electronic Docket Notification form (Encl 10) and sends, by e-mail, to the SDC

b. SDC details TDC, and FORWARDS form to him.

c. TDC completes Section B and FORWARDS back to TC.

d. TC completes Section C and FORWARDS to MJ.

e. Note that the same e-mail is used all the way through the process so the MJ can track completion.   

N. Instructions:

1. Use the Benchbook to structure your case; think about them from the beginning.

2. Be PREPARED to discuss instructions at a 39(a).  Were you using an Instructions Checklist from Appendix I in the MJBB?  Why not?  How about the Exhibits Checklist?  Why not?  I’m going to ask you what exhibits go to the members.
3. If want specific instructions from outside the Benchbook, in writing, with authority, BEFORE the 39(a).

O. Sentencing Issues:

1. Government evidence:  On objection, be prepared to tell me: (1) Which of the five R.C.M. 1001(b) categories does the evidence fall into? (2) Is the evidence in an otherwise admissible form?  (3) Why does it pass the M.R.E. 403 balancing test?

a. Aggravation.  “[D]irectly relating to or resulting from the offenses. . . . 

b. Evidence of Rehabilitative Potential.  READ R.C.M. 1001(b)(5).  

i. What is / is not “rehabilitative potential?”

ii. Yes, Virginia, there is a foundation.  See United States v. Eslinger.
iii. Opinion only as to presence / absence of rehab potential and the quality or magnitude thereof.  No specific instances on direct.

iv. Can’t be based primarily on the offenses.  

2. Defense Evidence:

a. Rules of Evidence relaxed.

b. Still have to show which R.C.M. 1001(c) category it falls into, but much broader that the Government’s.

c. Unsworn statements – where are the limits? United States v. Grill, 48 M.J. 131 (1998); United States v. Jeffrey, 48 M.J. 229 (1998); United States v. Britt, 48 M.J. 233 (1998).  
P. Post-trial.

1. General flow (Encl 11).

2. R.C.M. 1103: TC prepares, under the direction of the military judge. . . .  

3. Errata and authentication.

a. TC shall review before authentication.  

b. DC shall review, except when unreasonable delay will result. 

c. CofJ primarily responsible for post-trial processing time.

d. Counsel does errata on errata sheets, NOT on the ROT.

e. Errata sheets attached to ROT prior to forwarding to MJ.

4. Matters to check before shipping a record for authentication:

a. All originals of exhibits present (unless substitution allowed)?

b. Originals of pretrial advice and referral action, transmittal memos (you know, the pretrial documents)?  (REMEMBER:  TC, bring the original file to court for the first 39(a) session and give it ALL to the court reporter – he/she assembles the ROT for you anyway).

c. Errata sheets from both TC and DC?

VII.  Some Helpful Documents.

A. TC Pre-trial Checklist (Encl 12).

B. DC Pre-trial Checklist (Encl 13)

C. Exhibits Worksheet (Encl 14)

D. Proof Analysis (Encl 15)

E. Witness Worksheet (Encl 16)

F. Trial Notebook Indexes (Encl 17)

IX.  Questions?  Comments?  

X.  Notes.

� For your office use, see the Trial Judiciary website and download the 2010 Thumb Drive (“TD”) Edition of the Electronic Benchbook.  When downloaded from the TJ website, you can be sure that it will contain all of the approved updates.  You will find it invaluable for your daily work.
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