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Demonstrative Evidence

References:

David A. Schlueter, et al., Military Evidentiary Foundations, Second Edition

Thomas A. Mauet, Trial Techniques, Fifth Edition

The Judge Advocate General’s School, Criminal Law Department, The Advocacy Trainer, Tab E.

Major Edye Moran, The Art of Trial Advocacy: Prevention of Juror Ennui – Demonstrative Evidence in the Courtroom, 1998 Army Law. 23 

I.  Introduction

A. Legal requirements for admissibility.

B. Practical aspects of use.

II.  Types of Evidence.

A. “Original” or “Real” or “Physical.”  Has a historical connection to the case; is the actual evidence involved in the case (this is THE gun that was used in the crime).

B. Demonstrative.  No historical connection; is NOT the actual evidence involved in the case, but you are using it to “demonstrate” a point about the case through a witness – hence the name (this is NOT the gun actually used in the crime, but it is of the same make and model as the one used in the crime and is being used to show how the real gun: a) can be concealed; b) functions; c) doesn’t glint in the moonlight because of its color; or d) use your imagination. . . .) 

Some examples:

1.  Chalkboards.

2. Charts.

3. Overheads.

4. Models.

5. Demonstrations.

A. Note that the term “demonstrative evidence” is best NOT applied to the kinds of charts (such as, elements of the offenses charged) that counsel prepare strictly for, and use only during, their closing arguments.  Those charts are not:

1.  “evidence” as they do not go the members; or 

2.  “demonstrative” as they do not serve to demonstrate or illustrate the testimony of a witness.

III.  Requirements for use.

A. Legal: (remember, an incantation that “it’s demonstrative evidence” is not a basis for admission).

1. Relevance?  MRE 402.

2. Probative value substantially outweighed?  MRE 403.

3. Hearsay?  MRE 801.

4. Authentication?  MRE 901.

5. Original Document?  MRE 1001.

6. Generalized foundation:

a. What is it / what does it depict?




b.  Is the witness familiar with it / what it depicts?




c.  How is the witness familiar (explains)?




d.  Will the evidence be helpful in the witness’ testimony?




e.  Is the evidence reasonably accurate?

B.
Practical:
1. IS IT HELPFUL TO THE FACTFINDER?

2. Type:

a. What kind conveys the message best?  (This is, after all, an advocacy tool.)

b. What are the members expecting?  (Powerpoint v. crayon – be careful, it might backfire.)

c. Am I getting TOO “high-tech?”

1. Color:

a. Do you need a color photo or will B&W do?

b. Can you see the colors from where the factfinder is sitting?  (Hint: yellow highlighters are BAD.)

c. The members are military officers – should I use that hot pink marker?

1. Size and Quantity.

a. Is 8 and 1/2 x 11 enough?

b. Should I publish a small one to every member or is one big one enough?

1. Location.

a. Can everyone in the courtroom see it from there?  (How about the lights – will they glare off the acetate too much?)

6 Logistics.

a. How much time to I need to get it prepared?

b. Do I need to do it myself (or will my expert do it for me)?

c. Have I practiced using the demonstrative evidence with the foundational witness?

d. How am I going to get it there?

e. How am I going to get if from there?

f. How am I going to use it from there?

g. Am I going to have it marked on during testimony or before testimony?

h. Is there a legend to help explain the markings?

i. Do I have all the marking pens I need and do they all work?

j. The ROT:

i. How am I going to describe its use on the record?

ii.  Do I have a color camera and printer to make copies for the ROT?

1. Disclosure.

a. To the MJ at an 802.

b. To the opposition.  How are you going to respond to these objections?

i. Relevance.

ii. MRE 403.

iii. Leading.

iv. Bolstering.

v. Authentication.

vi. Original Documents.

vii. Hearsay.

1. Local practice / Judicial views. (Ex: Can you write on the exhibit once it has been admitted?)

Forfeitures – Adjudged and “Mandatory”

References:  See attached “Adjudged and Mandatory Forfeitures” memo
Uniform Rules of Court

I.  Introduction

A. Effective Date

B. If you don’t already have a copy, see me

II. Specifics

A. Docketing procedures

B. Counsel requirements

a. Witness requests and witness lists

b. Trial documents

A. Exhibits

a. Marking

b. Showing to the opposition

A. Objections

B. Post-trial and Errata

Let’s focus on this one.
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