(Updated 5 July 2006)

Adjudged and Mandatory Forfeitures

What forfeitures happen and when they happen are important considerations for both defense and government counsel.  Let’s take a look at a couple of scenarios to see how the forfeitures would apply.  First, consider again the definitions of some terms as they relate to forfeitures:

Deferment:  Results in a delay of the imposition of forfeitures that would otherwise be effective.  Money that would otherwise be forfeit goes to the accused.  Can only be done at the request of the accused.  Applies to both adjudged and mandatory forfeitures.  Terminates at initial action (unless an earlier time is set by the authority granting the deferment).

Waiver:  Results in cancellation of the forfeitures that would otherwise have been effective during the time period waived.  Can only be done if the accused has dependents.  Money that would otherwise be forfeit goes to the accused’s dependents, not the accused.  Can be done either at the request of the accused or on the CA’s own initiative.  Applies only to mandatory forfeitures.  Can last for a maximum of six months, even after initial action.  

GCM:  Adjudged sentence is 12 months confinement, TF, E-1 and a BCD

     In this case, adjudged forfeitures become effective 14 days after sentence is adjudged or at initial action, whichever happens first (Article 57(a)(1), UCMJ), unless the defense requests deferment of those adjudged forfeitures (Article 57(a)(2), UCMJ).  Only the defense can request deferment; the CA does NOT have the authority to defer without request (Article 57(a)(2), UCMJ).  If the defense does not request deferment (or the CA does not disapprove or suspend the forfeitures at initial action), the mandatory forfeitures are not triggered.  (Note:  In this case, the only way for the CA to get the money to the dependents, absent a request for deferment of the adjudged forfeitures from the accused, is to disapprove or suspend the forfeitures at initial action, thus triggering the mandatory forfeitures, which then can be waived by the CA, on his own.  See United States v. Emminizer, 56 M.J. 441 (2002).
     If the defense does request deferment and it is granted until action (Article 57(a)(2), UCMJ), then because the sentence is above the triggers for mandatory forfeitures under Article 58b(a)(2), UCMJ (that is, EITHER a sentence to more than 6 months of confinement (or death) alone OR a sentence of any confinement with a punitive discharge), then total forfeitures are mandatory (“mandatory” forfeitures are TF at a GCM; 2/3 for a SPCM, per Article 58b(a)(1), UCMJ).  If the defense takes no action to deal with these mandatory forfeitures, there request for deferment of the adjudged forfeitures is effectively a nullity, for the period of confinement – the mandatory forfeitures will take effect and result in TF during the period of confinement.

     In addition to requesting deferment of the adjudged forfeitures, the defense counsel also can request deferment of the mandatory forfeitures (Article 57(a)(2) and Article 58b(a)(1), UCMJ), waiver of the mandatory forfeitures, or both.  Deferment of the mandatory forfeitures would result in the money going to the accused, until initial action or an earlier date set by the CA (all deferments terminate, at the latest, at initial action).  Waiver of the mandatory forfeitures would result in the money going to the accused’s dependents.  The CA can do this on his own, even without a defense request, for a maximum of six months (Article 58b(a)(2), UCMJ).  This six month period can run past initial action.

     Deferment of the adjudged forfeitures AND either deferment of the mandatory forfeitures or waiver of the mandatory forfeitures is necessary for the defense to make sure that the money otherwise forfeit gets to either the accused (if deferred) or his dependents (if waived).

BCD:  Adjudged sentence is 6 months confinement, E-1 and a BCD

    In this case, no forfeitures were adjudged, so the only question is whether there will be any mandatory forfeitures with which the defense will need to contend.  The answer is yes, because there was some confinement with a punitive discharge.  Just like adjudged forfeitures, mandatory forfeitures become effective 14 days after sentence is announced or at initial action, whichever comes first (Article 58b(a)(1), UCMJ).  (Had there been no discharge, then there would have been NO mandatory forfeitures – remember, the trigger is MORE than six months of confinement if there is no discharge.)  In this case, because this is a BCD and not a GCM, the amount forfeit while in confinement is 2/3, not total. 

     Defense counsel can submit a request for deferment of the mandatory forfeitures, a request for waiver of the mandatory forfeitures, or both.  The CA can, on his own, waive the mandatory forfeitures.

GCM:  Adjudged sentence is 6 months confinement and E-1.  

     There are no adjudged forfeitures, so again the only question is whether there will be any mandatory forfeitures with which the defense will need to contend.  Even though this is a GCM, the sentence does not trigger the mandatory forfeitures in Article 58b, UCMJ, as the sentence does not contain a discharge and the adjudged confinement is not in excess of six months.

Practice Tips

     Having spoken to the Clerk’s office at ACCA (back in 2003), here are some considerations for dealing with forfeitures that they suggest:

1) Use the correct terminology.  If one party uses the wrong term, the other party should clarify the intent rather than compounding the error by either a) assuming intent or b) adopting incorrect terminology.

2) Even if the correct terminology is used, clarify intent if ambiguous.  For example, if the defense submits a “request for deferment of forfeitures” in a case that will have mandatory forfeitures if the adjudged forfeitures are deferred, what does the defense want to do about the mandatory forfeitures?

3) Deal with ALL possible forfeitures.  Don’t stop with just the adjudged forfeitures, if mandatory forfeitures loom on the horizon.  

4) Deferred forfeitures cannot be directed to dependents.

5) Waived forfeitures cannot be directed to organizations (such as a state child welfare agency).

6) Regarding 4 and 5 above, should local finance do that at the OSJA’s erroneous request (local finance most likely will do whatever the OSJA asks, says the Clerk’s office), DFAS will generate a request for repayment – not cool.

7) Include ending dates for deferments and waivers.

The above certainly does not address all the possible permutations of sentences and the application of Articles 57(a) and 58b to those sentences.  Counsel involved in this area should be constantly referring to the language of the Articles involved, as well as the case law and any legal publications.
� Adjudged forfeitures are those imposed by the sentencing authority, either the members or the military judge, as an explicit part of the sentence announced.  Mandatory forfeitures (some refer to these as “automatic” forfeitures) are those effective by operation of law, specifically Article 58b.  See US v. Emminizer, 56 MJ 441 (2002) for an excellent discussion of the interplay between these two types of forfeitures.  





