Subject:  Stipulations of Fact in Pretrial Agreement Cases

1.  A Stipulation of Fact associated with a pretrial agreement often contains a cursory "Disclaimer of Potential Defenses" paragraph wherein the accused admits to the wrongfulness of his actions and the paragraph indicates that the accused had no lawful authority or other justification for committing the offenses.  What is typically lacking in this paragraph or elsewhere in the stipulation is the factual basis for overcoming potential defenses.  For example, when an illegal drug distribution offense is initiated by a law enforcement agent, the judge will inquire about the entrapment defense.  It would be beneficial for the parties to have stipulated to the facts which show that the entrapment defense is not viable in the case (that the accused is not an "innocent person" since he had the predisposition or readily accepted the agent's opportunity to commit the offense, etc.).  This allows the accused to readily answer the judge's questions regarding why the defense does not apply and also alerts the judge that he/she should cover the defense (Remember:  trial counsel, you have a job to protect the record!).

2.  Normally IAW the pretrial agreement, the accused agrees to enter into a stipulation correctly describing the "facts and circumstances surrounding the commission of the offenses" to which the accused is pleading guilty.  The "facts and circumstances" phrase is sufficiently broad to include gov't aggravation evidence ("directly relating to or resulting from" the offenses).  One of the purposes of the pretrial agreement is to make the case less burdensome to the government; therefore, the trial counsel should place the aggravation evidence in the stipulation to avoid having to call witnesses. 

3.  To ensure no last minute pressure exists on either the government or the defense to agree to a stipulation in order to "save" the pretrial agreement, stipulations of fact IAW a pretrial agreement should be negotiated and signed before the pretrial agreement is taken to the Convening Authority.  The SJA should take the stipulation with him when he presents the pretrial agreement to the convening authority.  If the convening authority is fully informed about the facts of the case when deciding on whether to accept the agreement, both sides normally will benefit.

