SUBJECT:  Drafting/Reviewing Specifications

Some observations:

1.  Article 112a:  Too often, the Government places surplus language in drug offense specifications.  If the drug is one of those specifically listed in Article 112a(b)(1) -- opium, heroin, cocaine, amphetamine, LSD, marijuana, and a few more -- then there is no need to place the language "controlled substance" or "a Schedule __ controlled substance" after naming the drug.  Article 112a indicates that the use, possession, or distribution, etc. of these named drugs is illegal.  The fact that they are also controlled substances is not an element of the offense and should not be alleged.  In most cases, the prosecution does not try to prove the language of "a controlled substance;" therefore, why put it in the specification?  My thought:  a trial counsel should get into the habit of offering proof for every word in a specification -- for example, if you allege that the accused is on active duty, prove it by asking at least one witness a question about the accused's military status.

2.  Also unnecessary in a specification in the usual case after stating the accused's name is his/her entire unit -- the accused's unit is indicated in Block 5 on the charge sheet.  It need not be listed also in each specification.  What should be placed in the specification in the typical case of an active duty solider is the rank and name; thus:  In that PFC John A. Smith, on or about (date), at (location), did .... "  Although probably not necessary in the case of an active duty soldier, I have seen some jurisdictions add the armed force (US Army) and a notation that the accused committed the act "while on active duty" to the language in the specification.  Again, whatever language is placed in the specification should be proven.  

3.  Note in the example in paragraph #2 above that the accused's rank is abbreviated.  This is proper!  See RCM 307(c), Discussion:  "Commonly used abbreviations and understood abbreviations may be used, particularly abbreviations for ranks, grades, units and organizations, components, and geographic or political entities, such as the names of states or countries."

4.  Alleging value in Article 121 offenses when several items of different value are involved in the same specification:  The value of each article should be stated followed by a statement of the combined value.  For example, the accused "did steal a VCR of a value of about $50, a CD player of a value of about $80, and a cell phone of a value of about $200, for a total value of about $330 ...."   Note: to have an increased punishment for a larceny of over $100, the prosecution must prove either: (1) that one item taken was of a value of over $100, or (2) several items taken at substantially the same time and place had a value of over $100.  (US v Rupert, 25 MJ 531 (ACMR 1987).)   Thus, for punishment purposes, the prosecution cannot combine the values of items stolen from different places or on different dates.  Note also in the example in this paragraph, there was no mention of brand names, model or serial numbers, etc. as they are not necessary.

5.  The offenses that the courts have specifically ruled that the punishment can be treated in a "mega-spec" as if they were separate offenses are "bad check" offenses under Article 123a (US v. Mincey, 42 MJ 376 (1995)) or "check forgery" offenses under Article 123 (US v. Dawkins, 51 MJ 601 (ACCA, 1999).  The punishment for these offenses is determined by the amount of the individual checks listed in the specification.

6.  Obstruction of Justice offenses.  Take a close look at the model specification when drafting/reviewing obstruction of justice specifications:  I have seen a large number of cases where the drafter left out that the obstruction occurred "in the case of _________."  This is an element of the offense.   

7.  Articles 133 & 134:  Learn the rule:  When the underlying conduct is the same in specifications under Article 134 and Art 133, then Article 134 is a lesser included offense of the Article 133 offense.  Charge only the Article 133 offense.  (United States v. Cherukuri, 53 MJ 68 (2000).)  Note:  this rule applies also to Article 133 and other UCMJ articles where the underlying conduct under Article 133 is the same as that under another substantive article.

8:  Bottom-line:  Use the language in the form specifications -- do not deviate from them unless you have an awfully strong reason for doing so (and then think twice about doing so!).  Also, all should become familiar with the drafting rules found in the Discussion to RCM 307(c).  Share them with your legal specialists!

9.  Preferral affidavit:  Ensure that the person actually administers an oath to the accuser.  Mere signing of the charge sheet alone will amount to having unsworn charges.

