SUBJECT:  Pretrial Restraint

1.  RCM 304 specifies the type of pretrial restraint pending a court-martial:  conditions on liberty, restriction (formally known as restriction in lieu of arrest), arrest, and confinement.  Only these types of restraint should be listed in Block 8 of the charge sheet.  Yes, since it is a type of RCM 304 pretrial restraint, conditions on liberty should be listed on the charge sheet!  

2.  Please note that revocation of pass privileges is not a type of pretrial restraint.  Thus, it should not be listed on the Charge sheet, but should be brought out by the defense in its mitigation case.  However, counsel must ensure they look behind the labels:  revocation of pass privileges may in fact be restriction if the revocation was done to ensure the accused's presence for trial.  Revocation of pass privileges should occur when the accused has abused his pass privileges or has done something to warrant them being taken away.  What is disturbing is when a commander indicates in a written memo to an accused  that he has revoked pass privileges and then, in the same memo, refers to the accused being restricted to post.  


Trial Counsel:  educate your commanders -- restriction and revocation of pass privileges are not the same thing!  Restriction is pretrial restraint imposed for the reasons specified in RCM 304; revocation of pass privileges is purely an administrative action taken for the soldier abusing the pass privilege.  

3. Upon notification of an offense with an identifiable accused, the trial counsel needs to inquire of the command as to what the nature of any restraint the command has the accused under.  At the first meeting with an accused, the defense counsel should inquire of the client about any pretrial restraint' plus, tell the accused to inform the defense counsel if any change in pretrial restraint status occurs before trial.  Counsel should not be discovering the true nature of the pretrial restraint during the sentencing proceeding!     

4.  Note (and know) the primary distinction between restriction and arrest:  while on restriction, the accused performs military duties during duty hours; while in arrest, the accused does not perform military duties -- instead, the accused remains in  designated limits (his/her room, near SDNCO desk, etc.) 

5.  New Rule for Calculating Pretrial Confinement Credit:  ACCA announced a new rule in US v. DeLeon, Army 9900943 (31 May 2000), about calculating pretrial confinement credit:  "We hold that any part of a day in pretrial confinement must be calculated as a full day for purposes of pretrial confinement credit under Allen except where a day of pretrial confinement is also the day the sentence is imposed."  


Thus:  (1) if accused was placed in pretrial confinement at 0800, 1 July and released from pretrial confinement at 0800, 3 July; and thereafter, he was sentenced to confinement at his court-martial on 7 July; the accused would receive 3 days Allen credit (he spent at least a portion of 1, 2, and 3 July in pretrial confinement).  (2)  if accused was placed in pretrial confinement at 0800, 1 July and remained in pretrial confinement until his trial and sentence to confinement on 3 July; then, the accused receives only 2 days Allen credit (he receives credit for 1 and 2 July, but 3 July is a post-trial confinement day).  

