SUBJECT:  Indecent Language (Article 134)

1.  Counsel need to pay particular attention to the definition of "indecent language" as defined by case law.  It appears that the Court of Appeals for the Armed Forces has narrowed the MCM definition.  (This may be an example of where the MCM is not current with case law.)

2.  The MCM definition can be found at para 90c, MCM:  "Indecent language is that which is grossly offensive to modesty, decency, or propriety, or shocks the moral sense, because of its vulgar, filthy, or disgusting nature, or its tendency to incite lustful thought.  Language is indecent if it tends reasonably to corrupt morals or incite libidinous thoughts."  

3.  The MCM definition would appear to be disjunctive in its application:  the language could be indecent because either it consists merely of disgusting comments OR because of its tendency to incite lustful thought.

4.  However, in United States v. Brinson, 49 MJ 360 (1998), CAAF held that a string of profanities stated to a law enforcement officer was not indecent because the accused did not intend to corrupt morals or incite libidinous thoughts.  It relied upon its own test for determining if language is indecent:  whether the particular language is calculated to corrupt morals or incite libidinous thoughts.  The court explained that calculated means intended or planned; thus, an accused voicing profanities to a law enforcement officer out of anger and rage did not intend to bring about a dissolution of morals or intend to voice any sexual desires or sexual thoughts. 

5.  If defense counsel are confronted with defending against a communicating indecent language specification, I suggest that you look closely at the instruction in the Military Judges' Benchbook and that contained in Brinson (49 MJ 360) and French (31 MJ 57) to determine if you desire to request the judge to modify the instruction.  [Sometimes, the law is clear as mud!]

6.  Prosecutors:  if the language was not calculated to corrupt morals or incite libidinous thoughts but it created a disorder, then a possible charge is disorderly conduct.

