SUBJECT:  Disobedience and Disrespect Arising from Same Incident

1.  Over the years, I have seen numerous charges of disobedience and disrespect where the disrespect stemmed from disobeying an order in a disrespectful manner.  For example:  If the order was to do a certain act and the accused failed to obey the order while saying words to the effect of  "You are full of it -- I don't have to do what you say -- I'm not doing it,"  then case law holds that it is an unreasonable multiplication of charges to charge both the disobedience and disrespect.  Disobedience is the greater offense and should be the only one charged.  In the early cases, the courts talked about multiplicity and greater/lesser offenses (see e.g., 47 CMR 331; 1 MJ 635).  However, in today's environment concerning the law of multiplicity and lesser included offenses, I would venture that the bottom-line becomes:  A disobedience and a disrespect arising from the same incident amounts to an unreasonable "piling on" of charges.  If the Government should charge both (which may occur due to exigencies of proof), defense counsel should move to dismiss the disrespect offense, or at least recognize that the accused should not ordinarily be convicted of both a disobedience and disrespect when the disobedience occurred in a disrespectful manner.

2.  An aside concerning disrespect:  It is interesting to note that under Article 89, disrespect must be toward a "superior" commissioned officer; however, under Article 91, the disrespect need not be toward a "superior" noncommissioned officer.  Thus, a senior NCO can be found guilty of disrespect to a junior NCO, but a senior commissioned officer cannot be found guilty of disrespect to a junior commissioned officer.  In the situation of a senior being "disrespectful" to a junior, one may want to consider Article 93 when charging to determine if the conduct could constitute maltreatment. 

