SUBJECT:  Issues re:  Article 32 Investigations

I list below some issues that judges customarily see at courts-martial that pertain to Article 32 investigations.  (I recommend that trial counsel provide  this e-mail to those who advise Article 32 officers within your command/installation.)

1.  Witness availability -- a witness outside the 100 mile radius of RCM 405(g)(1) is not per se unavailable (43 MJ 35).  Despite this holding, Investigating Officers (IO's) seem to continue to state as a reason for denying a witness that the witness is outside the 100 mile radius.  IO's need to be told to merely apply the applicable balancing test without reference to any 100 mile rule,. i.e.,:  Balance the significance of the expected testimony and personal appearance of the witness against the difficulty, expense, delay, and effect on military operations of obtaining the witness' presence.  


The IO's determination that a witness is not reasonably available should be clearly articulated and amply supported in the Report of Investigation.  IO's need to be reminded of DA Pam 27-17, para 2-4b(1):  "Any witness whose testimony is relevant to the investigation and not cumulative should normally be produced if reasonably available."  

2.  DA Pam 27-17, para. 2-1d, indicates:  "Any reasonable request for delay by the accused should be granted."  That same paragraph indicates that any request for delay must be in writing and attached to the Report.  IO's and appointing authorities need to understand that the key is reasonableness.  Whether a delay is a reasonable one depends a lot upon the prejudice (if any) that will be suffered by each side if the delay is to be granted or denied.   My thought only:  When it normally takes about two - three months to get a GCM to trial anyway, what prejudice results from delaying the Article 32 for up to two weeks?  I would venture to say little or none in the usual case.

3.  Preferral of new charges based upon evidence at the Article 32 Investigation.  It is only the IO pursuant to RCM 405(e) that has the right to investigate uncharged misconduct.  The Gov't alone has no right to prefer and refer additional charges to a GCM based upon the IO's report without any notice to the defense unless at the Article 32 investigation, the IO provided the accused notice of the uncharged misconduct being investigated and provided the accused all rights under RCM 405(f), which includes the identity of the accuser.  The IO also must make a recommendation as to the uncharged misconduct.  Thus, it is improper for the Government to prefer and refer additional offenses to a GCM based upon the IO's report if the IO did not give notice that (s)he was investigating uncharged misconduct.  Otherwise, the new charges have been referred to a GCM which never were investigated by the IO.  If the prosecution believes that new charges are viable after the Article 32, then the Article 32 should be re-opened to ensure full compliance with RCM 405 on the new charges before they are referred to a GCM.

4.  It never ceases to amaze me that offenses appear at a GCM that do not state offenses due to the language of the specification omitting an element.  The IO must understand that one of his/her primary functions is to consider the correctness and the form of the charges.  That role must include the IO comparing the specifications before him with the MCM model specifications.  The IO should comment on any discrepancies in the form of the charges in the Report.  (Trial Counsel should do the same comparison and alert the IO to any irregularities.  The Defense Counsel should also do the comparison, but I fully understand that a defense counsel may wish to "sandbag" surfacing the issue until trial.)

5.  I have noticed that legal specialists are now replacing commanders as the accuser on some charge sheets.  Beware of the following:  The legal specialist  is the accuser, and also becomes the recorder/clerk for the IO at the Article 32 investigation.   This raises at least the appearance of a conflict of interest situation.  If a person is disqualified to serve as a bailiff at trial because the person was the accuser in the case (RCM 502(e)(2)), then a colorable argument can be made that the legal specialist who is the accuser should not be acting in any official capacity at the Article 32 investigation.  [Note also that RCM 502 disqualifies the accuser from serving as a clerk at a court-martial.]   

6.  Use of Article 32 transcript at trial.  It may be possible at times for a transcript of a witness' testimony at an Article 32 to be admitted at trial; however, counsel must recognize that it cannot be given to the court members for taking into the deliberation room with them.  (It can be read to them, but not given to them -- see 35 MJ 271 and 44 MJ 290).  [This same prohibition applies to depositions, stipulations of expected testimony, and writings used for past recollection recorded.]

